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LAST WILL AND TESTAMENT 
OF 
LELIA DROMGOLD EMIG 
I, LELIA DROMGOLD EMIG, of Washington, D.C., being of full 
age and sound mind and memory, and under no restraint, do make, 
publish and declare this instrument as and for my Last Will and 


Testament, hereby revoking any and all last wills and testaments 


and codicils thereto, heretofore by me made. 
| 


ITEM 1 | 
I direct that all my just debts, funeral and administrative 
expenses be paid out of my estate as soon as practicable after my 
decease. I further direct that all state or federal inheritance, 
estate and succession taxes, together with interest and penalties 
thereon, if any, payable by reason of my death with respect to 
property passing under my will or any codicil, insurance upon my 
life, United States Savings Bonds (however held), and with respect 
to the interest therein of any person, shall be paid out of and 
charged generally against the principal of my residuary estate, 
without reimbursement or contribution from any person. 
ITEM IL | 
I give and bequeath my household goods, books, pictures, 
gewelry, clothing, heirlooms and similar articles witch are per- 
sonal, tangible chattel property, to my executrix arid executrix 
to be distributed according. to the terms of a letter accompanying 
this will. 
ITEM III 


I give, devise and bequeath all the rest, residue and remain- 


der of my estate, of every kind, nature and discription and 
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wherever situated, real, mixed and personal, to my daughter, 
EVELYN EMIG MELLON, of Shaker Heights, Ohio, and my grandson, 
WILLIAM PERRY DOING, of Silver Spring, Maryland, TRUSTEES, to be 
held in benefit for my grandchildren: WILLIAM PERRY DOING of 
Silver Spring, Maryland, CLAYTON EMIG DOING of Rockville, Mary- 
land, LELIA ROSEMARY ENDICOTT JOHNSON of Conway, South Carolina, 
WINTHROP RANDOLPH ENDICOTT of West Hyattsville, Maryland, ANTHEA 
DeFOREST MELLON of New York City and Shaker Heights, Ohio, and 


DeFOREST MELLON, JR. of Shaker Heights, Ohio, until September lst, 


1965, or until my oldest surviving great grandchild shall have 


reached college age, at which time the estate shall be divided 
among the six grandchildren, share and share alike. It is my earn- 
est wish that the proceeds of my estate be used to further the 
higher education of my great-grandchildren, born and yet unborn. 

If any of the six grandchildren shall die before the date of 
distribution, his share shall be inherited equally by his children, 
or if he dies without issue his share shall go to his surviving 
brother or sister, or to his or her 4ssue if said brother or sis- 
ter does not survive. If neither children nor grandchildren of 
one of my daughters shall survive until date of distribution their 
survivors shall inherit according to the laws of the District of 
Columbia. 

During Trusteeship imposed above, should it become expedient 
for the Trustees to dispose of or mortgage all or any part of the 
estate in the interest of those having a beneficial interest, said 


Trustees are so authorized to act. 
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ITEM IV 
I direct that EVELYN EMIG MELLON, as Trustee under this trust 


and Executrix of my estate, be vested with the actual management 


and operation of said properties so long as she so desires, and 
that for such extra services she be paid a reasonable compensation. 


My Trustees shall be paid reasonable compensation for the services 


| 
rendered in connection with this Trust commensurate with the work 


done in connection with the same by each Trustee. 


| 
As Managing Trustee, said EVELYN EMIG MELLON 1s authorized to 


rent, lease, repair, improve, decorate and do all other acts that 

normally are done by a manager of a property. 
| 

In event of the sale of any of the real estate holdings be- 


fore distribution of my estate, the proceeds shall be re-invested 
for the benefit of the residual legatees. It is ny request that 
in such re-investment my Trustees shall advise with my grandson, 
CLAYTON EMIG DOING. | 


ITEM V ! 


I make, nominate and appoint my daughter, EVELYN EMIG MELLON, 


and my grandson, WILLIAM PERRY DOING, executrix and executor re- 
spectively of this my Last Will and Testament, giving them full 
power and authority to act on any matter not covered in the Trus- 
teeship imposed in Items III and IV. I also grant to my Executrix 
and Executor full power and authority in the settlement of my 
estate to compromise, adjust and settle any and all debts and 
liabilities due to or from my estate for such sums and under such 


conditions as my Executrix and Executor shall deem best. I di- 


rect that no bond be required of my Executrix or Executor. 
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IN WITNESS WHEREOF, I have hereunto set my hand to this, my 
Last Will and Testament, at Washington, D.C., this 24th day of 
August, 1957. 


/3/ Lelia D. Emig 
Cte ORONGOPD-ENIC (Seal) 


The foregoing instrument was signed by the said LELIA DROM- 
GOLD EMIG in our presence, and was by her published and declared 
as for her Last Will and Testament, and at her request and in her 
presence, and in' the presence of each other, we hereunto subscribe 
our names as attesting witnesses at Washington, D.C., this 24th 
day of August, 1957. 


/s/_ Marie Louise Penndorf residing at 1765 P St. 


/3/_ F. G. MacMurray residing at > RFD #1, McLean, Va. 


ere 


CODICIL NUMBER I 
ITEM I I direct that all income received from property 
owned by me at the time of my demise shall be distributed, as re- 
ceived, after expenses have been met, between my six grandchildren 


or their heirs, share and share alike, in the manner above pro- 


vided. 


ITEM IT I direct that proceeds from the sale of property, 
with the exception of the house at 1765 P Street, N.W., shall be 
distributed to my six grandchildren or their heirs las received, 
share and share alike. However, proceeds from the |sale of 1765 


P Street, N.W., which I acquired in part through a gift from my 
father, are to be held until the time, and in the manner, speci- 
fied in the foregoing Last Will and Testament, signed by me on 
August 24th, 1957, to be distributed to my grandchildren and 


their heirs in the manner above provided. 


IN WITNESS WHEREOF I have hereunto set my hand and seal this 


first day of September, 1957. | 
/s3/ Lelia D. Emig 
elia D. | Emig 
4523 + 32nd St. 
/s{__Catherine E. Jett R.N. residing at Mt. Rainier, Md. 


/sf___Marie Louise Penndorf residing at 1765 "P" Str.,N.W. 
/sf Renate M. Beeck, M.D. residing at 2331 Cathedral Ave.,N.W. 
| 


WITNESS: 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


WILLIAM PERRY DOING 
10608 Hayes Avenue 
Silver Spring, Maryland, 
Co-executor and 
Co-trustee under the 
Last Will and Testament 
of Lelia D. Emig 
a/k/a Lelia Dromgold Emig, 
deceased, 

Plaintiff 


vs. Civil Action No. 2346-58 


EVELYN EMIG MELLON 

22711 Westchester Road 

Shaker Heights, Cleveland 22, Ohio 
Co-executrix and 

Co-trustee under the 

Last Will and Testament 

of Lelia D. Emig 

a/k/a Lelia Dromgold Emig, 
deceased, 


and 


LELIA ROSEMARY ENDICOTT JOHNSON 
Box 362 
Conway, South Carolina 


and 
WINTHROP RANDOLPH ENDICOTT 
1365 Clarence Avenue, Apt. 106 
Lakewood, Cleveland 7, Ohio 
and 
CLAYTON EMIG DOING 
2818 Bellevue Terrace 
Washington 7, D.C. 
and 
ANTHEA DeFOREST MELLON 


540 West 113th Street 
New York 25, New York 


JR. 


22711 Westchester Road 


DeFOREST MELLON, 
Shaker Heights, 


Ohio 


Cleveland 22, 
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COMPLAINT FOR CONSTRUCTION OF WILL 


AND FOR AN ACCOUNTING BY CO-TRUSTEE 


1. This Court has jurisdiction under general equity powers 
to construe wills of decedents who were domiciled in the District 
of Columbia, and to give instructions to trustees administering 
trusts in said District of Columbia. The property involved, held 
under testamentary trust as hereinafter set forth, consists of 
real and personal property valued in excess of $3,000.00. 

2. Plaintiff respectfully represents that he is a citizen of 
the United States and a resident of Silver Spring, Maryland, and 
brings this suit as a co-executor and co-trustee under the Last 
Will and Testament of LELIA D. EMIG, a/k/a LELIA DROMGOLD EMIG, 
deceased, and as a designated beneficiary of a 1/6 defeasible 
interest in the income and/or corpus of the trust under the will 
of said decedent, sought to be construed herein. 

3. The defendant, EVELYN EMIG MELLON, who is an adult 
daughter and heir at law of said decedent, is named as a defend- 
ant herein for the reason that she is a co-executrix and co- 
trustee with the plaintiff under the will of said decedent, 

LELIA D. EMIG. 

4, The defendants, LELIA ROSEMARY ENDICOTT JOHNSON, and 
WINTHROP RANDOLPH ENDICOTT, are heirs at law and next of kin of 
the decedent in that they are the adult children of LELIA CLAYTON 


ENDICOTT, a daughter of decedent who pre-deceased her, and are 


both named as designated beneficiaries of a 1/6 defeasible 


interest each in income and/or corpus of the trust under the will 


of said decedent, sought to be construed herein. 
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5. The defendants, CLAYTON EMIG DOING, ANTHEA DeFOREST 
MELLON and DeFOREST MELLON, JR., are named as defendants herein 
for the reason that they are named as designated benieficiaries of 
a 1/6 defeasible interest each in income and/or corpus of the trust 
under the will of said decedent, sought to be construed herein. 

6. The aforesaid LELIA D. EMIG died on september 2, 1957 
domiciled in the District of Columbia, leaving a last will and 
testament dated August 24, 1957, and a codicil thereto, dated 
September 1, 1957, both of which instruments were admitted to pro- 
bate and record in the probate branch of this Court on January 3, 
1958, in Administration No. 93780, and letters testamentary were 
granted to plaintiff and the defendant, EVELYN EMIG) MELLON, as 
co-executors. True copies of said will and codicil are attached 
hereto as Exhibits A and B. 

7. Item II of the Last Will and Testament of said decedent, pro- 
vides: "I give and bequeath my household goods, books, pictures, 
jewelry, clothing, heirlooms and similar articles which are personal, 
tangible chattel property, to my executrix and executrix to be 
distributed according to the terms of a letter accompanying this 
will".(SIC) No letter accompanying decedent's will was found 
although plaintiff and the defendant, EVELYN EMIG MELLON, have 
found several notes and writings of the decedent among her per- 
sonal effects, some of which are conflicting, in which the de- 
cedent designated various items of personalty and the names of 
persons whom she desired to have them. A paper writing, dated 
August 28, 1957, four days after decedent's will was executed, 
and signed by the decedent, by which the decedent purported to 


| 
bequeath various items of personalty to designated !persons, was 
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duly filed by plaintiff and the defendant, EVELYN EMIG MELLON, 
and denied probate by this Court since it was not executed in 
accordance with law. Plaintiff believes that inasmuch as no 
letter accompanied decedent's will, as referred to in Item TL 
therein, and the paper writing of August 28, 1957 was denied pro- 
bate by this Court, that all of the personalty mentioned in said 
Item II passes into the residuary estate of the decedent and 
thereby becomes a part of the corpus of the trust provided in 

the residuary clause of decedent's will. 

8. The defendant, EVELYN EMIG MELLON, proposes that the 
property referred to in Item II in said will be distributed as 
nearly as possible in accordance with the wishes of the testatrix 
as expressed in the various writings before mentioned and in par- 
ticular, the letter of August 28, 1957, which was denied probate 
by this Court. Plaintiff is in accord with this proposal pro- 
vided, first, that, as co-executors or co-trustees, they have the 
authority to make such distribution, and, secondly, that it meets 
with the approval of all of the designated beneficiaries of said 
Will. To assist in making an equitable determination of the spe- 
ecifie items to be given each beneficiary, letters have been obtained 
from the defendants, LELIA ROSEMARY ENDICOTT JOHNSON, WINTHROP 
RANDOLPH ENDICOTT, CLAYTON EMIG DOING, ANTHEA DeFOREST MELLON and 
DeFOREST MELLON, JR., in which each has expressed his or her de- 


sire for certain items. The defendant, EVELYN EMIG MELLON, has 


maintained that certain items referred to in the letter of August 


28, 1957, which has been denied probate by this Court, should go 
to her. The defendants, CLAYTON EMIG DOING, LELIA ROSEMARY ENDI- 


COTT JOHNSON and WINTHROP RANDOLPH ENDICOTT, have objected to the 
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claim of the defendant, EVELYN EMIG MELLON, to these items and 
plaintiff believes that, in the absence of a specific bequest, 
there is no basis or authority to support the claim of the de- 
fendant, EVELYN EMIG MELLON. A proposed partial distribution of 
the decedent's property referred to in Item II of said Last Will 
and Testament as submitted by the defendant, EVELYN EMIG MELLON, 


does not meet with the complete approval of the defendants, 


CLAYTON EMIG DOING, WINTHROP RANDOLPH ENDICOTT and LELIA ROSEMARY 


ENDICOTT JOHNSON, nor plaintiff. 

Plaintiff believes that until the question of tis personal 
property can be determined, that Administration No. 93780 cannot 
be closed. | 

9. Item III of said decedent's will provides "y give, devise 
and bequeath all the rest, residue and remainder of my estate, of 
every kind, nature and discription and wherever situated, real, 
mixed and personal, to my daughter, EVELYN EMIG MELLON, of Shaker 
Heights, Ohio, and my grandson, WILLIAM PERRY DOING,) of Silver 
Springs, Maryland, TRUSTEES, to be held in benefit for my grand- 
children: WILLIAM PERRY DOING, of Silver Springs, Maryland, 
CLAYTON EMIG DOING, of Rockville, Maryland, LELIA ROSEMARY 
ENDICOTT JOHNSON of Conway, South Carolina, WINTHROP RANDOLPH 
ENDICOTT of West Hyattsville, Maryland, ANTHEA DeFOREST MELLON 
of New York City and Shaker Heights, Ohio and DeFOREST MELLON, JR. 
of Shaker Heights, Ohio, until September lst, 1965, | or until my 
oldest surviving great grandchild shall have weacned college age, 
at which time the estate shall be divided among the six grand- 


children, share and share alike. It is my earnest wish that the 
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proceeds of my estate be used to further the higher education of 
my great-grandchildren, born and yet unborn. 

"Tf any of the six grandchildren shall die before the date 
of distribution, his share shall be inherited equally by his 
children, or if he dies without issue his share shall go to his 
surviving brother or sister, or to his orher issue if said 
brother. or sister does not survive. If neither children nor 
grandchildren of one of my daughters shall survive until date of 
distribution, their survivors shall inherit according to the laws 
of the District of Columbia. 

"During Trusteeship imposed above, should it become ex- 


pedient for the Trustees to dispose of or mortgage all or any 


part of the estate in the interest of those having a beneficial 


interest, said Trustees are so authorized to act." 

And Item IV of said decedent's will provides "T direct that 
EVELYN EMIG MELLON, as Trustee under this trust and Executrix of 
my estate, be vested with the actual management and operation of 
said properties so long as she so desires, and that .for such 
extra services she be paid a reasonable compensation. My Trus- 
tees shall be paid reasonable compensation for the services 
rendered in connection with this Trust commensurate with the 
work done in connection with the same by each Trustee. 

"As Managing Trustee, said EVELYN EMIG MELLON is authorized, 
to rent, lease, repair, improve, decorate and do all other acts 
that normally are done by a manager of a property. 

"In event of the sale of any of the real estate holdings be- 


fore distribution of my estate, the proceeds shall be re-invested 
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for the benefit of the residual legatees. It is my request that 
in such re-investment my Trustees shall advise with my grandson, 
CLAYTON EMIG DOING." | 

10. The Codicil to decedent's Last Will and Testament pro- 
vides: “ITEM I. I direct that all income received from property 
owned by me at the time of my demise shall be distributed, as 
received, after expenses have been met, between my six grand- 
children or their heirs, share and share alike, in tne manner 
above provided. 

"ITEM II. I direct that proceeds from the sale lof property, 
with the exception of the house at 1765 P Street, NuW., shall be 
distributed to my six grandchildren or their heirs as received, 
share and share alike. However, proceeds from the gale of 1765 
P Street, N.W. which I acquired in part through a gift from my 
father, are to be held until the time, and in the manner, speci- 
fied in the foregoing LAST WILL AND TESTAMENT signed by me on 
August 24th, 1957, to be distributed to my grandchildren and 


their heirs in the manner above provided." 


11. The corpus of the trust created under Item III of de- 


cedent's will consists of certain unimproved property situated in 
the District of Columbia and the State of Virginia, Lot 69, Square 
5730; Lots 855, 857 and 859, Square 5730, 1/4 sntenbet only; Lot 
804, Square 5840, 1/4 interest only; Lots 817, 859, | 863 and 822, 
Square 1359, 1/4 interest only; Parcel 214/154, square 5, 1/4 in- 
terest only; 205 acres unimproved, Burke, Fairfax County, 1/4 
interest only, all of said unimproved property being unencumbered; 
a 1/4 undivided interest in Lot 166 in Square 156, situate in the 


District of Columbia, with improvements thereon known as 1763 P 
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Street, N.W. and the whole of Lot 167 in Square 156, situate in 
the District of Columbia, with improvements thereon known as 

1765 P Street, N.W., said improved properties being contiguous. 
Both of said improved properties are private dwellings which have 
been converted into apartment houses with apartments in the base- 


ment or ground floor and on the lst, 2nd and 3rd floors of each 


puilding. With the exception of the basement apartment in 1763 P 


Street, N.W., which is occupied by a janitor and his wife, all of 
said apartments are rented to various tenants. The lst floor 
apartment at 1765 P Street, N.W., was formerly occupied by the 
decedent, and was rented to a tenant in or about June, 1958. All 
of the apartments in 1765 P Street, N.W. are furnished, which 
personalty was owned by the decedent at the time of her death and 
which the plaintiff now believes to be a part of the corpus of 
the trust created in decedent's will as hereinbefore stated. 

12. The income of the aforesaid trust consists solely of 
rents received from the improved properties above mentioned which, 
according to a report of EVELYN EMIG MELLON, co-trustee of plain- 
tiff, for the period September 2, 1957 to July 3, 1958, which is 
affixed hereto arid marked Exhibit C, amounts to a gross rental, 
before deductions, of $3,297.69 from 1765 P St., N.W. and a net 
receipt or dividend from the 1/4 interest in 1763 P St., N.W. of 
$200.00. The net balance on hand in said trust estate for the 
aforesaid 10 month period as of July 3, 1958 as shown by Exhibit 
C, is $21.93. Among expenses in said Exhibit C are included a 
Manager's fee of $50.00 per month, paid by the defendant, EVELYN 
EMIG MELLON, to herself, and commission to C. Bull as a rental or 


real estate agent. 
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13. By reason of her designation as Managing Trustee in 
Item IV of decedent's will, the defendant, EVELYN EMIG MELLON, 
has taken charge of the corpus of said trust to the lextent that 
plaintiff is neither consulted nor even informed of her actions 
respecting the management of said trust, and, in particular, said 
improved properties, and the said defendant has instructed the 
janitor at said improved properties not to contact plaintiff 
with respect to emergency repairs or other matters doncerning 
said properties. To the best of plaintiff's information and 
belief, the rents from said properties are either collected by 
Constance Bull, the rental agent referred to in Exhibit C or are 
mailed direct to the defendant, EVELYN EMIG MELLON, and are main- 
tained by the said defendant in the bank account in Cleveland, 
Ohio. The defendant, EVELYN EMIG MELLON, has incurred obliga- 
tions for various improvements, repairs and redecorating said 
improved properties and placed other charges against the corpus 


of said estate which plaintiff and other designated beneficiaries 


of said trust, question as to both necessity and propriety. 
| 


WHEREFORE, the premises considered, plaintiff respect - 
fully prays: | 

1. That all necessary process, by publication’ or otherwise, 
issue out of this Court, directed to the defendants) and each of 
them, commanding them to appear herein and answer this complaint. 

2. That the said Last Will and Testament and Codicil of 
LELIA D. EMIG, a/k/a LELIA DROMGOLD EMIG, dated August 24, 1957 
and September 1, 1957, respectively, be construed by this Court 
and that it adjudge, determine and instruct the plaintiff and the 


defendant, EVELYN EMIG MELLON, as to their duties as co-executors 


6. 


and co-trustees of the estate of said decedent, making specific 
determinations with respect to the following items: 
a. Whether the personal property described in Item II of 
said will passes to the residuary clause of said will and 
becomes a part of the corpus of the trust therein, and, 
if not, in what manner may the executor and executrix of 
said will distribute said property, and, if so, when and 
in what manner can the co-trustees distribute the same. 
b. Inasmuch as the only income of the trust created in 
said will is derived from the rental of the improved 
property, namely, 1765 P St., N.W. and the 1/4 interest 
in 1763 P St., N.W. and from the sale of such unimproved 
property as may occur from time to time, do the provisions 
of the Codicil to decedent's will, in effect eliminate the 
trust created in the Will, except as to 1765 P St. N.W. as 
excepted therein. 
e. Do the provisions of Item IV of decedent's will, vest- 


ing the defendant, EVELYN EMIG MELLON, as trustee and 


executrix, with the actual management and operation of 


said properties, exclude plaintiff as co-executor and co- 
trustee from any participation in the handling of said 
estate, and' what duties, if any, does plaintiff have there- 
under. 

d. Under the provisions of said Item IV, do the plaintiff 
and/or the beneficiaries of the trust have any voice in the 
manner in which said trust is managed, and, if so, to what 


extent? 
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e. Under the provisions of said Item IV, vesting the de- 
fendant, Evelyn Emig Mellon, as Trustee and Executrix, with 
the actual management and operation of said properties and 
providing, inter alia "that for such extra services she 

be paid a reasonable compensation" and further "My Trustees 
shall be paid reasonable compensation for the services 
rendered in connection with this Trust commensurate with 
the work done in connection with the same by each Trustee," 
what is a "reasonable compensation," how should it be de- 
termined, and is it meant that the defendant, Evelyn Emig 
Mellon, is entitled to a separate salary or fee as a 
manager of said properties or that her compensation for 
such services shall be commensurate with the amount of work 
done by her in connection with the Trust as provided in the 
latter sentence of said Item IV quoted pereind 

f. Under the provisions of said Will, does the defendant, 
Evelyn Emig Mellon, have the authority to maintain exclusive 
dominion over any monies or funds in connection with said 
Trust, and if so, what responsibility does plaintiff as co- 
trustee have with respect thereto, or should such funds and 
monies be under the control of both Trustees and maintained 
in a joint bank account within the District of Columbia? 

g. Under the provisions of Item III of said will as ad- 
mitted to probate creating the Trust and providing that 

the Trust estate shall be held in benefit for the designated 
beneficiaries until September 1, 1965 or "until my oldest 


surviving great-grandchild shall have reached) college age," 


| 
does the testatrix mean the oldest great-grandchild who 
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was living at the time of her death or the oldest great- 
grandchild, who survives to reach college age, and in any 


event, does the Trust terminate on September 1, 1965 or 


when the oldest surviving great-grandchild attains 


college age, and what is meant by college age? 

3. That the defendant, Evelyn Emig Mellon, be required 
to render an accounting to this Court of all funds and monies of 
said trust estate, both received and disbursed by her since the 
decedent's death. 

4. And for such other relief as to the Court seems just 


and proper. 


s 
Getrran Perry Doing 


417 Evans Building 
Washington 5, D. C. 
Co-executor and 
Co-trustee under the 

Last Will and Testament 
of Lelia D. Emig 

a/k/a Lelia Dromgold Emig, 
deceased, Pro Se 


State of Maryland 


County of Montgomery 
Personally appeared before me William Perry Doing, who 
being first duly sworn on oath, deposes and says that he has 
| 
read the aforegoing Bill of Complaint and the matters and 


things alleged therein to be true are true and those alleged 


on information and belief he verily believes to be true. 


Witness my hand and notarial seal this | day of 
» 1958. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WILLIAM PERRY DOING, 
Plaintiff 
v. Civil Action No. 2346-58 
EVELYN EMIG MELLON, ET AL., 


Defendants 
ANSWER OF DEFENDANT EVELYN EMIG MELLON 


The answer of the defendant Evelyn Emig Mellon, to the 
complaint filed herein, respectfully shows unto the Court as 
follows: 

The defendant admits the allegations of Paragraph 

The defendant admits the allegations of Paragraph 

The defendant admits the allegations of Paragraph 

The defendant admits the, allegations of Paragraph 

The defendant admits the allegations of Paragraph 

The defendant admits the allegations of Paragraph 

The defendant admits the allegations of Paragraph T, exX- 
cept that the defendant says that a letter dated August 28, 1957; 
addressed to the plaintiff, William Perry Doing, and the de- 


fendant, Evelyn Emig Mellon, and signed by the testatrix, Lelia 


D. Emig, was found with the will of Lelia D. Emig upon her 


death. 

Further answering Paragraph 7, the defendant says that the 
circumstances surrounding the preparation and signing of the 
aforesaid letter of August 28,, 1957, were as follows: On August 


28, 1957, the defendant visited her mother, Lelia D. Emig, in 
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Emergency Hospital, Washington, D.C., where Mrs. Emig was con- 
fined. The defendant had come from Cleveland to be with her 
mother. On this occasion at Emergency Hospital, Mrs. Emig 

told the defendant that on August 24, 1957, she had signed 

her will. The defendant asked whether Mrs. Emig had| completed 
the letter which she had previously said she was wot bine to ac- 
company the will, to provide for the distribution of her 
personalty. Mrs. Emig said she had not, and she then began 
giving the defendant instructions as to how she wanted her 
personalty distributed. The defendant asked if she would like 
to dictate such a letter to the defendant so that it might be 
filed with her will. Mrs. Emig said that she would like to do so, 
and the defendant thereupon wrote the letter at her dictation. 
The defendant then read the letter aloud to her beter’ and she 
sat up in bed and signed it. Mrs. Emig told the defendant 

where her will could be found and upon leaving the Hospital, the 
defendant took the letter and placed it with the will, where the 
letter remained until the death of Mrs. Emig on September 2; 
1957. Thereafter, on September 19, 1957, the atonseaid letter, 


dated August 28, 1957, was filed with this Honorable Court. A 


copy of the letter of August 28, 1957, is attached hereto, as 


Exhibit A. 
8. The defendant admits the allegations of Paragraph 8. 
9. The defendant admits the allegations of Paragraph 9. 
The defendant admits the allegations of Paragraph 10. 
The defendant admits the allegations of Paragraph Ti. 


The defendant admits the allegations of Paragraph 12. 


SOO % 


13. Answering Paragraph 13, the defendant says that she 
has in good faith undertaken to carry out the direction in the 
will of the testatrix, that the defendant "be vested with the 
actual management and operation of said properties" and 
“authorized to rent, lease, repair, improve, decorate, and do 
all other acts that normally are done by a manager of a 
property". The defendant denies that she failed or refused to 
consult the plaintiff and inform him of her actions, whenever 
it was appropriate to do so; but the defendant says that under 
the terms of the will, final decisions with respect to the 


management of the property mustbe hers. The defendant admits 


that she instructed the janitor of the properties to consult 


her, rather than the plaintiff, unless there was an emergency. 
The defendant admits that she has an arrangement with Constance 
Bull, to act as local agent and supervisor of the properties; 
but the rents are mailed to the defendant by the tenants. The 
defendant denies that she has incurred any unnecessary or im- 
proper obligations for improvements, repairs, or redecoration 
of the properties or placed any unnecessary or improper charges 
against the corpus of the trust estate. 

Further answering Paragraph 13, the defendant says that on 
March 24; 1958, a joint account requiring their two signatures 
was opened by the plaintiff and defendant, as executors and 
trustees, at the American Security and Trust Company, Washington, 
D.C. In addition, the defendant as managing trustee maintains a 
bank account at the Cleveland Trust Company as a cash and operat- 
ing account for 1765 P Street only; that until the opening of 


the joint estate account on March 24, 1958,:at the American 
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Security and Trust Company , Washington, D.C., the defendant had 
no access to estate funds and at the behest of the qlaintirr, 

and in order to pay current taxes on properties of the estate 
and on jointly-owned properties, it was necessary for the de- 
fendant, as managing trustee, to use temporarily funds from the 
operating account for 1765 P Street; and that it was also neces- 
sary for the defendant to advance funds from her operating ace- 
count to pay various expenses incident to the settlement of the 
estate and the preparation of vacant apartments for rental. 

Any funds derived by the defendant from the operation of the real 
properties held by the estate, after the payment of necessary 
charges and expenses, will be deposited by the defendant in the 
estate account in the American Security and Trust Company . In 
this connection, the defendant has accounted, in writing, to the 
estate for all moneys handled by the defendant up to and including 
July 3, 1958, a copy of this account being at iacuad ae Exhibit C 
to the complaint. The defendant files herewith, as Exhibit B to 


this answer, a complete accounting to October 6, 1958. 


WHEREFORE, THE PREMISES CONSIDERED, the defendant prays that 


this Honorable Court order, adjudge and decree that. 


A. the plaintiff and the defendant, as executors and trus- 
tees under the will of Lelia D. Emig, hold the personal property 
described in Item II of the will of Lelia D. Emig as trustees, 
for distribution; and that as such trustees, the plaintiff and 
the defendant are authorized to make such distribution in accord- 
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ance with the directions contained in the letter of! August 28, 


1957, signed by the decedent, Lelia D. Emig; 


oi 


B. the provisions of the codicil in the decedent's will do 
not “eliminate the trust created in the will, except as to 1765 
P Street, as accepted therein"; 

Cc. the plaintiff as co-executor and co-trustee under the 
will has the normal and usual duties, powers, and responsibilities 
of an executor and trustee, except that the defendant has the 
right, power and duty to make all final decisions with respect to 
the actual management and operation of the real properties held 
by the estate; 

D. under the will of Lelia D. Emig, the defendant is enti- 
tled to a separate fee or compensation as manager of the real 
properties held by the trust; 

E. any moneys derived from the operation of the real prop- 
erties held by the trust, after the payment of expenses, shall 
be deposited by the defendant in the joint bank account maintained 
by the plaintiff ‘and the defendant, as executors and trustees, 
within the District of Columbia; 


F. the trust created by the will of Lelia D. Emig will ter- 


minate on September 1, 1965, or when the first great grandchild 


of Lelia D. Emig, having completed secondary schooling, is ready 
to enter college, whichever event occurs first. 
/s/ Evelyn Emig Mellon 
YN IG LON 
DISTRICT OF COLUMBIA, SS: 
EVELYN EMIG MELLON, being first duly sworn, deposes and says 
that she has read the foregoing Answer subscribed by her and knows 
the contents thereof; that the matters and things stated therein 


as of her personal knowledge are true and those stated on information 
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and belief she believes to be true. 


/s/ Evelyn Emig Mellon 
MIG MELL 


Subscribed and sworn to before me this 17th day of October, 
| 


1958. 
/s/ Charlotte D. Kimball 
Notary Public,)D. C. 


My commission expires August 14, 1963. 


CERTIFICATE OF SERVICE 
a aa a 


I certify that on this 20th day of October, 1958, I mailed, 
postage prepaid, one copy of the foregoing Answer to William 
Perry Doing, Esquire, 417 Evans Building, Washington 55 Ds. Cis 


Plaintiff. 


| 

/s/ Roger Robb | 

Roger Robb 
Attorney for Defendant 

Evelyn Emig Mellon 

1100 Tower Building | 


Washington 5, D. C. | 


EXHIBIT A 
August 28, 1957 


Mrs. Clayton Ely Emi 
1765 P Street, N.W., Washington 6; aC. 


Dear Evelyn and Perry 


Distribution of my personal effects I should like to be made 


as follows: 
As to my jewelry: 


I have two diamond and opal rings which I should liketo goto 
my two grand-daughters. 


The one with two diamonds and three opals my father brought 
me from abroad. This I should like to go to my grand-daughter 
Rosemary Endicott Johnson. 


S-O05 

The ring with three diamonds and two opals, Major gave me 
for Christmas, the Christmas before we were married. This I 
should like to go to my grand-daughter Anthea Mellon. 

I want my daughter Evelyn to have my diamond engagement ring. 

I want my daughter Gladys to have my diamond sunburst. 

Three things are to be buried with me: my wedding ring - my 
lock bracelet and the little flag my father gave when we first 


had the Hench & Dromgold Reunions, about 1902, so I could hold it 
when I sang The Star Spangled Banner. 


ce 
Wire gold pin to Evelyn. 
My watch? 


I haven't decided yet. 
My lavalier? 


My china is to be divided by a disinterested person and dis- 
tributed between Evelyn and Gladys. They shall give Rosemary and 
Randolph a few pieces. Anthea is to have the rose decorated choc- 
colate pot and cake plate. 


My solid silver is-te-be-divided. It was given me by Mamma 
Dromgold. I haven't decided about that. 


The red roses painting was painted by Mamma Dromgold. It is 
to be given to Margaret Dromgold, my half-sister. 


- 27 - 
Exhibit A - Cont'd 


ao lhe sas 


My lots in Hellam, when sold, are to go to a fund for dis- 
tribution as elsewhere indicated: 1/4 to the old Hellam cemetery 
where the Emigs graves are, to take care of those graves. 


1/4 to Saville. 


1/4 to Calvary Church for the work in the children's de- 
partment. 


1/4 for Central Union Mission. 


Proceeds of my house are to be invested and used for the 
education of my great grandchildren as provided in my will, or 
to start them in some business or profession. 


| 
From the sale of 1763 I'd like my share to be divided equally 
among my six grandchildren, as provided in the will - to be theirs. 


st oe 


immediately, instead of at the time provided in the will. I 
should like them to use it for some lasting purpose, as for fur- 
niture in their homes. 


The living room square table was bought at the time we bought 
our first living room suite & should go with that suite. 


Funds from Burke and other holdings should go with the 1765 
fund for the great grandchildren whom I love so much and want to 
help get a start in the world. I want them to use it wisely and 
not waste it. 


(signed) Lelia D. Emig 


EXHIBIT B 


Managing Trustee's Report 


Estate of Lelia Dromgold Emig, 


Administration No. 93780 


September 2nd, 1957 
to 


October 6, 1958. 
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RESUME OF MANAGING TRUSTEE'S REPORT 


Estate of Lelia Dromgold Emig 


Administration No. 93780 


September 2, 1957 to October 6, 1958. 


RECEIPTS: 


Received in rentals from 1765 P Street $4,312.19 
From 1763 P Street dividends 250.00 
Loans (advanced dividends) from 1763 P 165.00 
Loan fron 1767 P Street 50.00 
Estate acount (refund of taxes) 293.11 
Estate cash 48 


EXPENDITURES : 


1765 P Street: Maintenance, repairs, 
decorating. 

Estate expenses: Taxes, legal debt, 
executive travel; return of 1763 
P Street advanced dividend and loan 
from 1767 P Street, and deposit of 
$50.00 to Estate account 


Balance on hand . $5,070.78 


UNPAID BILLS: 


For 1765 P Street: 
Painting front of house $ 192.00 
Painting rear of house 85.00 
Current real estate tax, 4 year 123.99 
Manager's salary, April to October 400.00 
Janitor's, rent, April to October 180.00 


For Estate: 
Arlington Memorial Company 145.00 


= 301 


N. 


We, 


By Evelyn Emig Mellon, Managing Trustee 


x *¥ %* % *¥ 


September, 


RECEIPTS 
Apt. 1 $ 60.00 
Apt. 2 
Apt. 3 
Apt. 4 
Parking 


110.00 


10.00 
$160.00 


1957 


EXPENDITURES FOR 1765 


Ledger 

Candey Hardware, Apt. 4 
City Electric, Apt. 1 

2 keys 
Janitor, 


service 


ESTATE EXPENDITURES 


Collector of Taxes, lst + yr, 1765 P St. 
Taxes, lst 4 yr, Lot 69, Sq. 5730 
Plane fare to Washington, 9/27, to start settling estate 


Balance on hand 


October, 1957 


RECEIPTS 
Apt. 1 $ 60.00 
Apt. 2 
Apt. 3 
Apt. 4 
Parking 


110.00 
105.00 
10.00 
$285.00 


$123.99 
ney gr 
16.45 


$142.21 


$9 Ts55 


EXPENDITURES FOR 1765 P Street 


Architects' drawings 
Blueprints 
Fraze Fireplace Repair! 
Soap, Apt. 4 
Laundry eaenee 
: linens ) 
Stationery, in Washington 
Postage, Washington 
D. C. License for 1958! 
Water and Sewer bill 
1/3 roll stamps | 
Batteries for flashlight 
PEPCO: Electricity to 9/12 
Ground floor 
1st, end, 3rd 


Apt, 2 
" ! 


" 


$ 25.00 
1.58 
10.00 
513 
5.86 
3.00 
.64 
1.00 
20.00 
21.38 
5.00 
41 


5.29 
9.95 


ee ee 


ESTATE Receipts and Expenditures 


October, 1957 (continued) 


EXPENDITURES FOR 1765 P Street 
continued) 


Telephone (including 
funeral messages ) 

Janitor, cleaning 

Manager's Salary, October 


$ 16.28 
5.00 
50.00 
$180.52 


ESTATE EXPENDITURES 
$ 16.45 


2.00 
33-00 


seis 


-$ 44.40 


Return plane fare to Cléveland, 10/8 

Bus transportation 

Maintenance in Washington 11 days 

Refund of August, 1958 rent for Apt. 4, advanced in 
July, 1957, and thus part of Estate 


Balance on hand 


November, 1957 


RECEIPTS 


Apt. 1 $ 60.00 
Apt. 2 
Apt. 3 
Apt. 4 
Parking 


110.00 
105.00 
10.00 


$285.00 


EXPENDITURES FOR 1765 P Street 


PEPCO Electricity to 10/11 
Ground floor 
1st, end, 3rd 
Candey Hardware: Paint for 
bath and kit., Apt. 2 
Dist. Bldg. & Loan, 
Increased fire insurance 
Wash. GAS Co. to 10/25 
Ground and lst 
end and 3rd 
Tape, stationery, parcel- 
post, registered mail, 
misc. 
Hessick OIL Co. to 10/29 
Telephone: 10/28 bill 
Manager's fee, November 


$ 5.56 
11.19 


10.08 
32.64 


6.45 
2.29 


ESTATE EXPENDITURES 


Alabama Avenue lots, + maintenance 


Alabama lots, title insurance, 
Burke, Va. taxes for 1957, + 


y 


Balance on hand 


See 


ESTATE Receipts and Expenditures 


December, 1957 
RECEIPTS EXPENDITURES FOR 1765 P| Street 


Apt. 1 $ 60.00 Xmas gift, for service, Isi:$ 10.02 
Apt. 2 Lawrence, cleaning for 
Apt. 3 110.00 November 
Apt. 4 105.00 Lamp for Apt. 4 
Parking 10.00 Misc. for Apt. 4 
C. Bull, Comm. on Apt. 4 
Apt. 4 Extra rent to Long distance, in re Apt. 4 
cover real estate Typing paper 
commissions for Hessick OIL to 11/25 
balance of lease, Wash. GAS Co. to 11/25 
in change of Ground & 1st 
tenants 43.35 end and 3rd 
PEPCO to 11/12: Ground | 
1763 October dividend 50.00 ist, 2nd, 3rd 
Telephone: 11/28 bill 


December Dist. Bldg. & Loan: Revised 
dividend 0.00 Insur. to 4-family bidg. 
$423.35 


Manager's salary, December 
2 floor lamps, 
Apts. 1&2 | 
Lawrence, Dec. cleaning 
Xmas gifts: Lawrence & 
Mamie 
Xmas gifts: Trash & 
garbage men 
Long distance in re Apt. 4 
sub-rentals | 
Bank service charge | 


ESTATE EXPENDITURES 


Burke, Va. Taxes for 1946, and penalty: i 
Record book for Family Fund; ¢ 


Balance on ha 


Bic io ae 


ESTATE Receipts and Expenditures 


January, 1958 
EXPENDITURES FOR 1765 P Street 


Apt. Telephone: 12/28 bill $ 6.33 
Apt. PEPCO to 12/11 
Apt. Ground floor 6.41 
Apt. 1st, @nd, 3rd 13.17 
Parking Costello, plumber: new 
: washbowl for Apt. 1 37.50 
Chair and table, Apt. l 13.00 
Scenic wallpaper, Apt. 1 5.00 
Rent for janitor 30.00 
Wash. GAS Co. to 12/24 
Apts. 1 and 2 7.96 
3 and 4 2.93 
Apt. 1: W. A. Watts, plasterer, 
Advance on stairs to lst floor 20.00 
February C. Bull, Jan. comm. Apt. 4 5.50 
rent Meenehan's hardware, Apt. 1 1.62 
Sears: 
Curtains, Apt. 4 bath 2.01 
Sink drain, Apt. 1 3.04 
Capital Wallpaper Co: paste -69 
Woodward & Lothrop: 
Curtains, Apt. 1 kit. © 459 
Aecordion closet door Apt. 1 4.28 
Lawrence, extra painting 10.00 
Laundry & cleaning rugs 5.00 
Lamp for Apt. 3 11.00 
Arcade Refrigerator repair, 
Apt. 4 5.00 
Columbia Roofing Co. 
1st payment on $385.00 bill 
for new roof, with 10-year 
guarantee 50.00 
Bank charges and imprinted 
checks 3.40 
Bank charges 1.40 
Lawrence: January cleaning 5.00 
Manager's salary, January 50.00 
$304.83 


ESTATE EXPENDITURES 


Washington trip: second attempt to settle estate 
Total expenses, 10 days $ 19.34 


Breakdown on expenses: ) 

Fare, round trip, $32.90 
Taxi to airport 3.90 
Pood, 10 days 18.93 


eh ees 


ESTATE Receipts and Expenditures 
January, 1958 (continued) 
ESTATE EXPENDITURES (continued) 


Breakdown on expenses: (continued) ) 


Carfare, postage 2.29 


Expenses shared by 

3 houses. Advance 
from each house, 
$35.00. Refunded to 
each house, $15.66 


Kann's Fur storage 


Balance on 


January, 1958 
RECEIPTS EXPENDITURES FOR 1765 Pp Street 


$105.00 Telephone: 12/28 bill | $ 6.33 
110.00 PEPCO to 12/11 
Parking 10.00 Ground floor | 6.41 
ist, 2nd, 3rd 1317 
Apt. 1: Costello, plumber: new | 
Advance on Febru- washbowl for Apt. 1 | 37.50 
ary rent 35.00 Chair and table, Apt. 1 13.00 
$260.00 Scenic wall-paper, Apt. 5.00 
Rent for janitor 30.00 
Wash. GAS Co., to 12/24 
Apts. 1&2 7.96 
3 and 4 2.93 
W. A. Watts, plasterer; 
stair to lst floor | 20.00 
C. Bull, Jan. Comm., Apt. 4 5.50 
Meenehan's: hardware, Apt. 1 1.62 
Sears: 
Curtains, Apt. 4, bath 2.01 
Sink drain, Apt. 1 | 3.04 
Capital Wallpaper Co: paste .69 
Woodward & Lothrop: | 
Curtains, Apt. 1 kit. 4.59 
Accordion closet door, 
Apt. 1 4,28 
Lawrence, extra painting 10.00 
Laundry & cleaning rugs 5.00 
Lamp for Apt. 3 11.00 
Arcade Refrigerator repair, 
Apt. 4 5.00 
Columbia Roofi Company, 1st 
payment on $385. 00 bill for 
new roof, with ten-year 
guarantee 50.00 
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ESTATE Receipts and Expenditures 


January, 1958 (continued) 


EXPENDITURES FOR 1765 P Street 
continued) 


Bank charges (imprinted 
checks ) 

Bank charges 

Lawrence: January cleaning 

Manager's salary, January 


ESTATE EXPENDITURES 


Washington trip, in second attempt to settle estate: 
10 days 


Breakdown on expenses: 
Fare, round trip $32. 
Taxi to airport : 
Food, 10 days 

Carfare, postage 


Expenses shared by 3 
houses. Advanced from 
each house $35.00. 
Refunded to each house, 
$15.66 


Kann's Fur storage 3.00 


$ 22.34 


Balance on hand $ 17.26 


February, 1958 
RECEIPTS EXPENDITURES FOR 1765 P Street 


Apt. 1 C. Bull, Comm. on Apt. ab $ 3.25 
Bal. for February $ 30.00 4 Comm. on Apt. 4 5.50 
Apt. 2 Columbia Roofing Co. 
Apt. 3 110.00 2nd payment on roof 50.00 
Apt. 4 105.00 Janitor, rent less light 
Parking 10.00 bulbs, etc. 20.97 
: $255.00 Candey Hardware 16.07 
; Postage for 3 houses 
(refunded in rent, above, 
from 1763) 15.00 
Hessick, OIL to Dec. 17 68.94 
Wash. POST: ads, 1/13 8.70 
Wash. GAS Co. Apts. 1 & 2 6.88 
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ESTATE Receipts and Expenditures 


February, 1958 (continued) 
EXPENDITURES FOR 1765 P Street 
continued) 
| 
Apts. 3 & 4 
Telephone: 1/28 bill 
Stationery, 3 houses 
City Electric, fire alarm 
repairs 
PEPCO: to 1/14, Ground Fr. 
lst, end, 3rd 
Manager's salary, February 


ESTATE EXPENDITURES 


Collector of Taxes, D. C., end % on Lot 69, Square 5730 $2377 


Balance on hand -$ 14.68 


March, 1958 
RECEIPTS EXPENDITURES FOR 1765 B Street 


Apt. 1 $ 65.00 Lawrence, Cleaning for |Feb. $ 5.00 
Apt. 2 Bank service charge 1.19 
Apt. 3 110.00 CC. Bull, comms. Apts. 1 & 4 8.75 
Apt. 4 105.00 American Disinfectant Co. 17.60 
Parking 10.00 Dupont Circle Citizens Assn, 
+ annual dues . 66 
1763 Feb. dividend -__50.00 Clark-Fontana, 2 gal. paint 9.71 
$340.00 Janitor's rent for Mar¢h 30.00 - 
Wash. GAS: Est. to 2/24 
Ground and lst 7.91 
end and 3rd | 3.29 
Van Luit, 21 rolls wallpaper 21.00 
Arcade Refrigerator Co.repair 5.00 
Long distance; roof leak 4,02 
Lawrence, cleaning, March 
Telephone, 2/28 bill | 
Manager's salary, March 
Bank charges | 


ESTATE EXPENDITURES 


Balance of legal fee owed by deceased to Edwin Shelton 
Taxes on D.C. lots, 2nd half; ¢ 

Blueprint of Burke, Va. tract; 2 

Lawyer's fee for preparing income tax for estate 


437 < 


ESTATE Receipts and Expenditures 


March, 1958 (continued) 


ESTATE EXPENDITURES (continued) 


Long distance to Perry, in re estate 2 
tok 


Balance on hand -$ 9.72 


April, 1958 
RECEIPTS EXPENDITURES FOR 1765 P Street 


Apt. 4 $105.00  PEPCO to 3/14 Gr. Floor 
Apt. 3 110.00 ist, end, 3rd 
Apt. 2 C. Bull, Comms. April 
Apt. 1 65.00 Columbia Roofing Co. 
Parking 10.00 3rd payment 
PEPCO to 2/12 arrears 
1767 advance (loan) Ry. Express Co. shipping 
for Washington trip 50.00 wallpaper to Washington 
Wash. GAS Co. Est. to 3/25 
1763 dividend advance Ground & 1st 
for Washington trip 90.00 end and 3rd 
Chliorox 
Additional dividend Union Wallpaper Co., paper 
advance for Wash- for 2 rooms, Apt. 2 
ington expenses 75.00 Sprackling 
“ $505.00 Taxi home with paper 
Painter, Apt. 2, 233 hours 
Painter, Apt. 3, if days 
Union Wallpaper Co., Apt. 3 
Fire screen, Apt. 2 
Star & Post, for ads 
Lawrence for gas 
Paint remover 
Postage 
Bank charges 
Carpenter (replace 4 window 
cords, Apt. 2) 
ABC Demolition Co. Sink, 
Apt. 2 
Lumber for dado, Apt. 2 
Newspapers for Sunday ads 
Sears: 4 shades, Apts. 2 & 3 
Dishpan, Apt. 2 and 
strainer, etc. 
Carpenter, Sanding floors, 
3 hours, Apt. 3 
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ESTATE Receipts and Expenditures 


April, 1958 (continued) 
ESTATE EXPENDITURES 


Plane fare to Washington to settle estate and clear 

apartment 2 for rental. | $ 18.21 
Plane fare attorney to Wash. to help settle estate 18.21 
Return atty from Wash. plus taxi 20.00 
Taxi to airport, EM 6.75 
Bus to airport, atty 1.79 
Maintenance in Washington for 20 days 50.79 
Income tax for Estate Sept. 2 to Dec. 31 9.66 
Stationery supplies 1.02 
Copenhaver, cord and labels | 1.63 
Mamie, assistance 1.50 
Taxi to lawyer's for conference, Estate, 4/23 | .60 
Carfare home ; -20 
Colonial Storage Co., moving piano . 15.00 


$145.84 


Balance on hand $ 50.60 


May, 1958 | 
_ RECEIPTS EXPENDITURES FOR 1765 P Street 


Apt. 4 $105.00 M, A. Boswell, paveuhanesn: 
Apt. 3 from 5/7-5/31 84.00 Papering 3 rms, Apt. 2, 
Apt. 2 2rms, Apt. 3; 6 days $133.90 
Apt. 1 65.00 C. W. Leapley, plastering 
Parking 10.00 path & kit., Apt. 2 | 35.00 
Columbia Roofing Co. 
Trustee's Account, Balcony roof, Apt. 4, 
L. D. Emig Estate. replaced with 5-yr. 
Refund of Estate. guarantee 
taxes on 1765 P Carpenter 
Street Sears: Flowers for sordh 
Lot 69, Sq. 5730 poxes, Apt. 2 
Burke, 19903 Cord 
Burke, 1956, Painter, balance due = ~- 
advanced by 1765 Lamp shade, 85¢; tacks 10¢ 
P Street 299.11 Lawrence, Extra help with 
$557.11 Apts. 2 & 3, Apr. to May 
Molding for kitchen counter 
Chair for Apt. 2 
Gem Laundry, Apt. 2 Linens 
Taxi from store 
Hardware 
Rickman, moving stove | 
Painter ei 
Electrical work: replacing 
chandelier; new flourescent 
1 ere ce th; 1st SW 
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ESTATE Receipts and Expenditures 


May, 1958 (continued ) 


EXPENDITURES FOR 1765 P Street 
continued 


fixture in bath; new floor 

plug, Apt. 2 $ 20.00 
Painting, 14% hours, hall 

and bath, Apt. 2 21.75 
Cleaning, 10 hours, Apt. 2 15.00 
Laundry, Mamie 2.00 
Arcade Laundry, 3 rugs 5.75 
Wash. GAS, Est. to 4/a4 .- 

Ground and lst fl. 8.11 

end and 3rd 3.75 
Telephone, 3/28 bill 6.33 
Cc. Bull, May comm. . 8.75 
Long distance, in re leak 

(again) in roof 1.27 
Garbage bags 10.93 
Mirror for gold frame, 

Apt. 2 6.89 
Frame for roses pictures 5.87 
Stanley Galleries, antique 

cherry table, Apt. 2 17.85 
Kann's: Bamboo screens for 

Ground floor entrance 4,26 
Hessick OIL, Acct. $262.90 62.90 
City Electric; Doorbell 

repairs 4.80 
Wash. STAR Ads 5/5-8 8.64 
Wash. POST Ads 5/11-13 10.. 44 
Lumber for Porch, Apt. 4 3.34 

$530.02 


ESTATE EXPENDITURES 


Maintenance in Washington 6 days $ 7.90 
Ry. Express Co.,; shipping family painting to 

Germantown, Pa. 2.29 
Ry. Express, Shipment to Cleveland for storage for 

Cleveland heirs 27.71 
Plane fare for return to Cleveland . 18.21 


Taxi and tips 4.53 
0.73 


Balance on hand $ 16.96 


ESTATE Receipts and Expenditures 


June, 
RECEIPTS 


Apt. 4 $105.00 
Apt. 3 110.00 
Apt. 2 136.00 
Apt. 1 65.00 
Parking 10.00 


1763 Dividend 50.00 
Report of cash 


found in purse of 
deceased 


ESTATE EXP 
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1958 


EXPENDITURES FOR 1765 P: Street 


1763 Return of advance 
dividend borrowed in 
Washington | $ 75.00 

PEPCO to 4/11 
Ground floor 8.60 
lst, 2nd, 3rd to 5/12 10.11 
Ground floor 8.65 
lst, ond, 3rd | 11.19 

Water and sewer bill | 18.61 

Wash. GAS Co. to 5/23 | 
Ground and lst 17.78 
end and 3rd 1.05 

Clark Fontana: Paints, | 
sander, varnish, etc. 
to redecorate Apts. 2 & 3 70.02 

Hessick OIL, acct. 5/7' 
bill of $228.55 | 28.55 

Bank charges for May | 1.34 

Rickman, installing sink 55.54 

u repair leak, apt. 3 7.66 

Misc. used in Wash. | 48 

Cc. Bull, June comm. | 15.55 

China for Apt. 2 | 15.28 

Wash. STAR ads 5/25- 26 4.40 

Wash. POST ads 5/19-21, - 10.44 

David Brocket, repair 
floor of bath, Apt. 3 and 
install cornice in panes 
Apt. 1 25.10 

Lawrence, extra work for 
Apts. 2 and 4 10.00 


ENDITURES 


To 1763. Dividend for June credited against $90 


borrowed 
Long distance to lawyer May 12 


ao hy |p ieee 


ESTATE Receipt and Expenditures 


July, 1958 
RECEIPTS EXPENDITURES FOR 1765 P Street 


Apt. 4 $105.00 Acct. new beds for Apt. 2 $100.00 
Apt. 3 110.00 Hessick OIL, Acct. $222 50.00 
Apt. 2 136.00 Long distance, in re. 
Apt. 1 to 7/18 38.34 apartment rental and 
Parking 10.00 handling of agent, etc. 18.81 
$399.34 Gichner Iron Works, for 
reinstalling balcony; 
Apt. 4 60.00 
Cc. Bull, Comm. for July 13.97 
Wash. POST ads 5/5, 5/28 9.75 
Columbia Roofing Co. 
4th payment on roof 50.00 
PEPCO: to 6/11 Gr. Floor 5.85 
lst, and, 3rd 10.69 
Wash. GAS, Est. to 6/24 
Ground & 1st : 7-12 
end and 3rd 1.62 
Clark-Fontana; Bal. paint 
charges for Apt. 2 13.61 
Cc. W. Leapley, repairing 
ceiling, Apt. 2 on 6/2 
from leak, Apt. 3 15.00 
Wash. POST, Ads 5/28 for 
Apt. 2 5.20 
Chesapeake & Potomac 
Telephone Co. Final pill 
to June 3 (Inc. April & 
May 13.72 
1763. Payment for 2 scenics, 
pought by 1763 but used 
in Apt. 2. 1765 - 10.00 
$385.33 


ESTATE EXPENDITURES 


Long distance, Wash. to Cleveland 4/24 to consult 
attorney 

Long distance and telegram to Randy and other 
heirs and to attorney 


Balance on hand 
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ESTATE Receipts and Expenditures 


August, 


RECEIPTS 


$105.00 
110.00 
136.00 


Apt. 4 
Apt. 3 
Apt. 2 
Apt. 1° 
Parking 10.00 


$361.00 


1958 
EXPENDITURES FOR 


Bank costs, July 

C. Bull, Comm. for August 

Balance due on beds 

Hessick OIL, on acct. 

Slusher, papering back 
bedroom, Apt. 3 

Columbia Roofing Co. 
5th payment on acct. 

City Electric, rep. Apt 

PEPCO to 7/14 Ground 
Ist, 2d, 3d 

Wash. GAS Co. to 7/24 
Ground and lst 
2a and 3d 

1767 Repair amounts ea lotene 
to pay bills for: refill 
fire extinguishers, garbag 
cans, Candey's paints, 
postage, stationery, | ietc. 

1763: 1/3 Candey's pill 

Bank costs, August 

Bank stamp for accts | 

Mise. expenses 


ESTATE EXPENDITURES 


| 
Balance on hand 


September, 1958 


RECEIPTS 


$105.00 
110.00 
136.00 
67.50 
10.00 
$428.50 


Apt. 4 
Apt. 3 
Apt. 2 
Apt. 1 
Parking 


EXPENDITURES FOR 1765 b stre 


PEPCO to 8/12 Ground 
ist, 2d, 3d 
Wash GAS Co. to 8/25 
Ground and lst 
ed and 3d 
Hessick OIL, on acct. 
Columbia Roofing Co. 
6th payment 
Wash. POST. Adv. 8/23 -25 
C. Bull. Sept. coms 
Record book 
1/3 Stationery 
Hovivian, rug for hall! 
Couch cover, Apt. 2 
C. Bull, Comm. for 12 days, 
Apt. 1 


| 
1765 P Stre 


et 


$ 1.66 
12.05 


e 


et 


f. Teod 
13.17 


10.51 
3.22 
50.00 


50.00 
5.22 
11.75 
62 
2.81 
25.00 
45.84 


1.35 


Shes 


ROTATE Receipts and Expenditures 


September, 1958 (continued) 


EXPENDITURES FOR 1765 P Street 
continued) 


2 screen doors and inci- 
dentals, Apt. 1 
Long distance, in re 
repairs and painting 2.37 
Long distance to prospec- 
tive tenant 3.65 
$258. 32 


ESTATE EXPENDITURES 


D. C. Taxes for 1765 P Street; ed half of 1957 with 
$7.44 penalty 

D. C. Tax, Lot 69, Square 5730, for 1958 

Stationery for court petition 

1763. Returned balance of $90.00 dividend advanced 
on Apr. 2 

Long distance to attorney in re settlement of estate 


Balance on hand 
October 1 to 6th, 1958 
RECEIPTS EXPENDITURES FOR 1765 P Street 


Apt. 4 September bank charges $ 1.24 
Apt. 3 Columbia Roofing Co. : 
Apt. 2 Final payment on $385. 
Apt. 1 roofing bill 50.00 
Parking Hessick OIL. Final payment 
on last season bill 50.00 
Clark Fontana Paints, 
for Apt. 1 9.81 
D. C. Apartment License 20.00 
C. Bull. Comm on Apts 1 & 2 10.35 
Hessick OIL. Sept.12 del. 38.29 
PEPCO to 9/12 
Ground floor $2.48 
lst, 2d, 3d 13.92 16.40 
Wash. GAS Co. To 9/24 
Ground & lst $11.07 
ed and 3d 4.27 15.34 
$211.43 


se 


ESTATE Receipts and Expenditures 


October 1 to 6th, 1958 (continued) 
ESTATE EXPENDITURES 


1767 P Street. Refund of $50.00 advanced for April-_ 
May trip to Washington to settle estate $ 50.00 


Balance on hand $ 5.46 


WILLIAM PERRY DOING 
2345-58 
EVELYN EMIG MELLON, et al. 


January 19, 1960. 


Action for construction of will, and for accounting by co- 
trustee. under testamentary trust. 
AGREED FACTS: 

The will of Lelia D. Emig dated August 24, 1957, and her 
codicil to this will dated September 1, 1957, were admitted to 
probate by this Court in Administration No. 93780. Plaintiff, 
William Perry Doing, and Defendant Evelyn Emig Mellon qualified 
as co-executors named in said will, and are also co-trustees of 
a testamentary trust ereated by said will. 

Item II of the will provides: 

"T give and bequeath my household goods, books, pic- 
tures, jewelry, clothing, heirlooms and similar articles 
which are personal, tan tiple chattel property, to my exec- 
trix and executrix (sic) to be distributed according to 
the terms of a letter accompanying this will.” 

After decedent's death a letter dated August 28, 1957, directed 
to plaintiff and defendant, and giving specific instructions 
for the distribution of at least some of the property referred 
to in Item II of her will, was found. Said letter was offered 
for probate along with the will, but was denied probate. 

Plaintiff and defendant Evelyn Emig Mellon were named as 
trustees of a trust established by said will, and by Item IV of 
said will it was provided: 

"T @irect that EVELYN EMIG MELLON, as Trustee under 
this trust and Executrix of my estate, be vested with the 


actual management and operation of said properties so long 
as she so desires, and that for such extra service she be 
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paid a reasonable compensation. My Trustees shall be paid 
reasonable compensation for the services rendered in con- 


nection with this Trust commensurate with the work done in 
connection with the same by each Trustee. 


"As Managing Trustee, said EVELYN EMIG MELLON is author- 
4zed to rent, lease, repain improve, decorate and) do all other 
acts that normally are done by a manager of a property." 

Up to the present time the said defendant, Evelyn Emig 


Mellon, has acted as managing trustee. 


The defendants Lelia Rosemary Endicott Johnson, Winthrop 


Randolph Endicott, and Clayton Emig Doing, beneficiaries under 
the testamentary trust, are not represented by counsel and have 


submitted their interests to the protection and jurisdiction 


of this Court by their answers filed herein. | 
PLAINTIFF: 

(a) Construction of Wiil: 

Plaintiff, William Perry Doing, contends that no letter 
accompanied decedent's will, as referred to in Item II therein; 
he denies that the letter of August 28, 1957, pearing the signa- 
ture of decedent, was found with the will; he contends that a 
number of writings of a testamentary nature were found in her 
effects after her death; and he contends that all of the person- 
alty mentioned in said Item II passes into the residuary estate 
of the decedent and becomes a part of the corpus of the trust 
provided in the residuary clause of said will. 

Plaintiff further contends that efforts to distribute the 
property upon some amicable arrangement, provided the coexecu- 
tors, plaintiff and defendant Evelyn Emig Mellon, have authority 
to do so, have been unsuccessful and have left the situation 


clouded and unsettled. 
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Plaintiff therefore prays construction of the will by the 
court that said personalty is part of the corpus of the trust 
provided in the residuary clause of said will. Plaintiff also 
requests construction of the will as to the further questions 
set forth: 

a. If the personal property described in Item II of said 
will does not pass under the residuary clause of said will and 
does not become part of the corpus of the trust, then in what 
manner may the executor and executrix of said will distribute 
said property, or when and in what manner can the co-trustees 
distribute the same? (Item II) 

b. Inasmuch as the only income of the trust created in 
said will is derived from rental of the improved property, 
namely, 1765 P Street, N.W., and a 1/4 interest in 1763 P Street, 
N.W., and from the sale of such unimproved property as may occur 
from time to time, do the provisions of the Codicil to decedent's 
will in effect eliminate the trust created by said will, except 
as to 1765 P Street, N.W., as excepted therein? (Items I & II 
of Codicil) 

ec. Do the provisions of Item IV of decedent's will, vesting 
defendant Evelyn Emig Mellon, as trustee and executrix, with 
the actual management and operation of said properties, exclude 
plaintiff as co-executor and co-trustee from any participation 
in the handling of said estate, and what duties, if any, does 
plaintiff have thereunder? (Item IV) 

d. Under the provisions of Item IV, do the plaintiff and/or 


the beneficiarties of the trust have any voice in the manner in 


which said trust is managed, and if so, to what extent? (Item IV) 
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e. Under the provisions of said Item IV, vesting defen- 
: | 


dant Evelyn Emig Mellon, as trustee and executrix, With the 
actual management and operation of said properties and providing, 
inter alia "that for such extra services she shall be paid a 
reasonable compensation" and further, "My Trustees shall be paid 
reasonable compensation for the services rendered in connection 
with this Trust commensurate with the work done in |eonnection 
with the same by each Trustee," what is a "reasonable compensa- 
tion,” how should it be determined and is it meant | that defen- 
dant Evelyn Emig Mellon is entitied to a separate Lavaty. or fee 
as manager of said properties or that her compensation for such 
services shall be commensurate with the amount of work done by 
her in connection with the trust as provided in the latter sen- 
tence of Item IV quoted herein? (Item IV) 

f. Under the provisions of said Will, does defendant Evelyn 
Emig Mellon have the authority to maintain exclusive dominion 
over any monies or funds in connection with said trust, and if 
so, what responsibility does plaintiff as co-trustee have with 
respect thereto, or should such funds and monies be under the 
control of both trustees and maintained in a joint bank account 
in the District of Columbia? (Item IV) | 

g. Under the provisions of Item III of, said will, creating 
the trust and providing that the trust estate shall be held in 
benefit for the designated peneficiaries until September 1,1965, 
or "until my oldest surviving great-grandchild shall have reached 
college age," does the testatrix mean the oldest great-grandchild 
who was living at the time of her death or the oldest great- 


grandchild who survives to reach college age, and in any event, 


Bei 


does the trust terminate on September 1, 1965, or when the oldest 
surviving great-grandchild attains college age, and what is meant 
by college age? (Item IIL) 

(b) Accounting: 

Plaintiff contends that by reason of her designation 
as Managing Trustee under Item Iv of the will, defendant Evelyn 
Emig Mellon has taken charge of the corpus of said trust to the 
extent that plaintiff is neither consulted not even informed of 
her actions respecting the management of said trust, and in 
particular the improved properties; that said defendant has in- 
structed the janitor at said improved properties not to contact 
plaintiff with respect to emergency repairs or other matters 
concerning said properties; that to the best of plaintiff's in- 
formation and belief, the rents from said properties are either 


collected by one Constance Bull, a rental agent, or are mailed 


direct to the defendant Evelyn Emig Mellon and are maintained 


by said defendant in a bank account in Cleveland, Ohio; plain- 
tiff denies that defendant Evelyn Emig Mellon had no access to 
estate funds prior to the opening of the joint account at 
American Security & Trust Co. on March 24, 1958; and plaintiff 
denies said defendant had to aaqance funds from her operating 
account for 1765 P Street in order to pay various expenses in- 
cident to settlement of the estate; plaintiff asserts that the 
defendant Evelyn Emig Mellon has incurred obligations for vari- 
ous improvements, repairs and redecorating said improved prop- 
erties, and has placed other charges against the corpus of said 
estate which plaintiff and other designated beneficiaries of 


said trust, namely; Lelia Rosemary Endicott Johnson, Winthrop 
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Randolph Endicott, and Clayton Emig Doing, question as to both 
| 


necessity and propriety; that among other expenses set forth in 
Exhibit C attached to the complaint herein, a written report of 
defendant Evelyn Emig Mellon, as co-trustee, for the period Sep- 
tember 2, 1957, to July 3, 1958, are included a manager! S fee of 
$50.00 per month paid by defendant Evelyn Emig Melon to herself, 
and a commission to C. Bull, as rental agent, which, when dis- 
covered, were objected to by plaintiff and the other defendants 
named above, which said items of expense were incurred without 
notice to plaintiff or, to the best of plaintiff's knowledge, 

to any of the other beneficiaries under the trust. 

Plaintiff asks an accounting by the déeanaant Evelyn Emig 
Mellon for her management of the trust estate from the date of 
the decedent's death to the time of trial. Plaintiff denies 
that said defendant has properly accounted at periodic intervals. 
Plaintiff contends that a joint account was opened by him and 
said defendant only as co-executors of the estate, and not as 
co-trustees. 


DEFENDANTS, Evelyn Emig Mellon, Anthea DeForest Mellon, and 
DeForrest Mellon, Jr.: 


(a) Construction of Will: 
These. defendants contend that the letter dated August 
28, 1957; was found with the will of decedent after her death, 
and that said letter expresses the desire of the testatrix as 
to the distribution. of the personal property deseribed in Item 
II of her will. | 
Defendants pray that the Court construe the will and codi- 


cil of decedent in the following manner: 


aol ss 


A. That plaintiff and defendant Evelyn Emig Mellon, as 
executors and trustees under the will of Lelia D. Emig, hold 
the personal property described in Item II of said will as trus- 


tees, for distribution; and that as such trustees the plaintiff 


and said defendant are authorized to make such distribution in 


accordance with the directions contained in the letter of Au- 
gust 28,1957, signed by decedent. 

B. That the provisions of the codicil to decedent's. will 
do not eliminate the trust created in the will, except as to 
1765 P Street, as excepted therein, as claimed by plaintiff. 

Cc: That plaintiff as co-executor and co-trustee under said 
will has the normal and usual duties, powers, and responsibili- 
ties of an executor and trustee, except that defendant Evelyn 
Emig Mellon has the right, power and duty to make all final de- 
cisions with respect to the actual management and operation of 
the real properties held by the estate. 

D. Under the will of Lelia D. Emig, defendant Evelyn Emig 
Mellon is entitled to a separate fee or compensation as manager 
of the real properties held by the trust. 

E. That any moneys derived from the operation of the real 
properties held in trust, after payment of expenses, shall be 
deposited py defendant-co-trustee, Evelyn Emig Mellon, in a joint 
bank account maintained by plaintiff and defendant, as a execu- 
tors and trustees, within the District of Columbia. 

F. That the trust created by the will of Lelia D. Emig will 
terminate on September 1, .1965, or when the first great-grandchild 
of Lelia D. Emig, having completed secondary schooling, is ready 


to enter college, whichever event occurs first. 
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(b) Accounting: 


Defendant Evelyn Emig Mellon has properly accounted 


at periodic intervals for all moneys she has handled since the 
death of decedent. It is defendant's contention eee an account- 
ing under the supervision of the Court would serve no useful 
purpose and would be a needless expense. | 

Said defendant has in good faith undertaken to carry out 
the direction in the will of testatrix, that defendant "be vested 
with the actual management and operation of said properties" and 
“authorized to rent, lease, repair, improve, decorate, and do 
all other acts that normally are done by a manager of a prop- 
erty." Said defendant denies that she failed or refused to con- 
sult the plaintiff and inform him of her actions whenever it was 
appropriate to do so}; but said defendant says that under the 
terms of the will, final decisions with respect to the manage- 
ment of the property must be hers. Said defendant admits that 
she instructed the janitor of the properties to consult her 
rather than plaintiff, unless there was an emergenoy-. Said de- 
fendant admits that she has an arrangement with Constance Bull 
to act as local agent and supervisor of the properties, but as- 
serts that the rents are mailed to defendant Gonlmastee by the 
tenants. Said defendant denies that she has incurred any un- 
necessary or improper obligations for improvements, repairs, or 
redecoration of the properties, or placed any unnecessary or 
improper charges against the corpus of the trust estate. 

Said defendant avers that on March 24, 1958, a joint account 
requiring their two signatures was opened by plaintiff and de- 


fendant Evelyn Emig Mellon, as executors and trustees, at the 


536 


American Security & Trust Co., Washington, D.C.3; that in addi- 
tion defendant, as managing trustee, maintains a bank account 
at the Cleveland Trust Company, Cleveland, Ohio, as a cash and 
operating account for 1765 P Street, N.W., part of the trust 


estate; that until the opening of the joint estate account on 


March 24, 1958, at the American Security ‘& Trust Co., Washing- 


ton, D.C., said defendant had no access to estate funds; and 
at the behest of plaintiff, and in order to pay current taxes 
on properties of the estate and on jointly owned properties, 
it was necessary for said defendant, as managing trustee, to 
use temporarily funds from the operating account for 1765 P 
Street; that it was also necessary for said defendant to ad- 
vance funds from her operating account to pay various expenses 
incident to settlement of the estate and the preparation of 
vacant apartments for rental; that any funds derived by said 
defendant from the operation of the real properties held by the 
estate, after payment of necessary charges and expenses, will 
be deposited by defendant in the estate account in the American 
Security and Trust Company. 
STIPULATIONS : 

The letter dated August 28, 1957, signed by decedent, is 


on file in Administration No. 93780, this Court. 


ee 


No other stipulations. 


January 19, 1960. Assistant pretrial Examiner 


Attorneys authorized to act: 


Plaintiff pro se. 


or Derendants Evelyn Emig Meilton, 
Anthea DeForest Mellon, and DeForrest 
Mellon, Jr. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM PERRY DOING, 
Plaintiff 


CIVIL ACTION 
NO. 2346-58 


Vv. 


EVELYN EMIG MELLON, ET AL., 


Defendants 


Washington, D. C. 
Monday, May 16, 1960 


EXCERPTS FROM OFFICIAL TRANSCRIPT 
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PROCEEDINGS 


THE DEPUTY CLERK: Case of Doing v. Mellon. Do you want 
a rule on witnesses? 

MR. SMITH: No. 

If the Court please, I represent Mr. Perry Doing, who is 
co-executor under the will that is involved. Mr. Doing has 
filed this complaint. The first question is to determine the 
distribution that should be made of certain personalty which 
under the terms of the will was to be disbursed in accordance 
with a letter that accompanied the will. 

Mr. Doing's position is that there was no letter that ac- 
companied the will and that the letter that was later produced 
and offered to the Court for probate was denied probate. He, 


therefore, takes the position that this personalty goes into the 


residual of the estate and his co-executrix disagrees with him 


on:that score and insists that the personalty be distributed in 


accordance with the terms of that letter. | 

This is not agreeable to the other legatees, and Mr. Doing, 
therefore, asks the Court to construe that portion of the will. 

The second question is the question of the co-executors 
and co-trustees fee. We intend to show the Court) that the co- 
executrix has insisted that she is entitled to a fee of fifty 
dollars a month out of property that produces a gross income of 
approximately three hundred fifty dollars a month. That in ad- 
dition to her fee, she has in the past engaged a real estate 
agent who, in addition to the co-executrix fee of fifty dollars, 


was paid five percent for managing the property. | 


os: ae 


We wish to show the Court that the co-executrix managing 


trustee resides in Ohio and makes frequent visits to Washington 


for the purpose, she says, of managing this property, which 
greatly burdens this small estate. 

We have, therefore, filed this complaint to ask the Court 
to set a reasonable trustee's fee which the Court has authority 
to do. 

The next question will be that we will ask the Court to 
interpret the codicil to the testratix's will. Codicil No. l 
reads: 

"T direct that all income received from property owned by 
me at the time of my demise shall be distributed, as received, 
after expenses have been met, between my six grandchildren or 
their heirs, share and share alike, in the manner above pro- 
vided." 

Now, that'clause, we contend, Your Honor, pertains to 
premises 1763 P Street in which the decedent had a one-fourth 
interest only. The only income producing properties of this 
decedent was the one-fourth interest in 1763 P Street and the 
property at 1765 P Street which she owned outright. Item 2 of 
her will- 

THE COURT: Of the will? 

MR. SMITH: Of her codicil. 

-THE COURT: Where is the codicil? 

MR. SMITH: It should follow the last page of the will. 

COURT: The last page of the will? 
SMITH: Yes. 
COURT: All right. Go ahead. 


«5S x 
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MR. SMITH: The will originally provided, Your Honor, that 
the proceeds would be held in trust until 1965 or until the old- 
est grandchild shall have obtained the age of college. 

Now, this is a codicil in which we say that she eliminated 
the trust on 1763 P Street, because in the next paragraph of her 
eodicil she says: ! 

"T direct that proceeds from the sale of property, with 
the exception of the house at 1765 P Street, N.W., shall be dis- 
tributed to my six grandchildren or their heirs as received, share 
and share alike. However, proceeds from the sale of 1765 P 
Street, N.W., which I acquired in part through a gift from my 
father, are to be held until the time, and in the manner, speci- 
fied in the foregoing Last Will and Testament," that is, held 
until 1965 or until the oldest grandchild shall have obtained 
college age, "signed by me on August 24th, 1957, to be dis- 
tributed to my grandchildren and their heirs in the manner above 
provided." 

We contend, Mr. Doing contends that Item I of the codicil 
eliminates the trust as to 1763 P Street, and the opher proper- 
ties which, Your Honor, should note are unimproved lots that 
produced no income to speak of and they are of negligible value. 
The only value would be in their sale. They do noel produce in- 


come. 


We think, therefore, that it was the Sak ae purpose 


in making this cost: to distribute the small income, one- 
fourth interest fost 1763 P Street, to these grandchildren as 
the money came in rather than hold that small amount of money 


in trust. 
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Those are the three main questions involved in this case, 
Your Honor; and I would like to call Mr. Perry Doing to the 
stand to testify. 

THE COURT: _ I would like to hear from counsel from the 
other side first. 

MR. ROBB: May it please Your Honor, and I think Your Honor 
has perceived this is a case which should not be in court at all 
and I am somewhat embarrassed to be here, but I can't help my- 
self. I think this case, and I told Mr. Doing two years ago, 
should be settled without coming to court; but here we are. 

Now, as Your Honor has heard, Mrs. Emig left a trust for 
these two pieces of property, 1765 P Street and a ane-Pouren 
interest in 1763. She also bequeathed to her executor and 
executrix her personal property and jewelry to be distributed 
by them in accordance with a letter which she had signed. 

With respect to the letter, I might tell Your Honor frank- 
ly that the law, of course, is quite plain that that letter is 
not effective in and of itself. I might also say to Your Honor 
that the inventory of this ee shows that there are some 
ten items. This is the official inventory on file with the 
Register of Wills. There are some ten items having a total 
value, I think, of $361 and the furniture and personal property 
has a value of some $936. The furniture is in use in these 
dwelling houses, which have been divided up into apartments, be- 


cause it has no particular value aside from that; and I under- 


stand that none of the heirs expect any, wish to have any of it. 


To take it out of these furnished apartments would, of course, 


damage the estate, because in use it has some value, but taken 
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out it is just old second hand furniture. 
However that may be, making an attempt in trying to de- 
termine the best wishes of the testatrix, the best we ean figure 


out, it seemed to us the will did leave this personal property 
| 


Now, granting that the letter, which was signed but not 


to the executor and executrix. 


witnessed, could not be effective in the will, nevertheless, at 
the executor and the executrix take title to this property, it 
appears to me they do take it as trustee and they thay make dis- 
tribution in accordance with the wishes of the testatrix, the 
best they can ascertain them. 

With respect to the questions as to the construction of the 
will, our position is stated in the pretrial statement which I 
observe that Your Honor read. It seems to me the uneven to the 


| 
questions are fairly plain, all of the answers. 


With respect to the codicil, it appears to me that these 
both, the one-fourth interest in 1863 and 1763 remain in the 
trust. Both paragraphs of the codicil contain the phrase,"in 
the manner above provided," obviously referring back to the will. 

It seems to me the intention of this testatrix was to pro- 
vide as best she could for the education of her great -grand- 
children. 

Now, Mr. Doing takes the position, as ae understand him, 
that Mrs. Mellon is not entitled to any added compensation for 
managing these properties. The difficulty with that position 
is the will says she is and that she has the right to manage 


the properties. 
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THE COURT: Is she taking fifty out of three hundred fif- 
ty dollars? 

MR. ROBB: That is not quite accurate, Your Honor. Mrs. 
Mellon has aadexe penny by penny account of the receipts and 
expenditures with respect to these properties. Her account for 
1959, which I have before me, shows that the rents received in 
1959 were $5,170.14, and as for 1763, which she also manseess 
the rents received, $4,175, which come: to something over $9, 000 
for the two of them. 

Now, Mrs. Mellon has proposed and did propose in a letter 
to Mrs. Endicott that she would handle these properties and pay 
all her own expenses out of the sum of fifty dollars a month. 

THE COURT: Let me get this right. You say she received 
$9,000 from both properties? 

MR. ROBB: The rents received for 1959 in respect of 1765 
P Street were $5,170.14 and with respect to 1763 rentals were 
$4,175. 

COURT: And out of receiving $9,000 she took $50 a 


ROBB: She hasn't taken that since 1958. 

COURT: But she did take $50? 

ROBB: ‘She did take it in the beginning, I think, for 
four or five or six months. There was objection to it, and then 
she stopped taking it. 


THE COURT: That is all right. I don't need to hear any 


more on that, $50 a month out of $9,000. 


MR. SMITH: May I say something. He has taken the gross rent 


for 1763, and the trust estate is only one-fourth of that. 
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MR. ROBB: She has had the responsibility of the whole 


pbuilding, Your Honor. 

I think that states our position. We have her accounts 
which we will produce. We take the position that to | send this 
to the auditor for an accounting would just be a useless expense. 


She has accounted for every penny, and there is no suggestion : 
ie 


that her accounts are not honest and accurate. 

BY MR. SMITH: | 
| 
* (Tr. P. 15) 


Q@ Now, Mr. Doing, what was the result of your conferences 
with Mrs. Mellon regarding the personal property? | 

A In April 1958, Mrs. Mellon and my uncle, Mr. DeForest 
Mellon; came to Washington; and I-met with them at tne home 
formerly occupied by my grandmother, 1765 P street, Northwest, 


in this city. 
THE COURT: I don't know what this has got to do with the 


construction of this will. 


MR. SMITH: I think it is important for this reason, Your 
Honor, to make it clear to the Court why it became necessary for 
Mr. Doing to bring this action. : 
THE COURT: I don't care why he brought the action. I am 
not interested in that. All I know is the action is beouEhe) 


and I got to construe the will. | 
MR. SMITH: That is true, Your Honor. 

THE COURT: He doesn't have to explain to me why he brought 
the action. It is very obvious they couldn't agree on a distri- 


pution. Is that right? | 
| 
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MR. SMITH: That is correct, Your Honor. 

THE COURT: All right. 

BY MR. SMITH: 

Q May I ask this witness, Your Honor, as a result of con- 
ferences you had with Mrs. Mellon, did you then contact the other 
peneficiaries of this estate to ascertain their wishes with re- 
gard to the distribution of this personal property? 

I did. 

And were they in agreement with proposed distribution 
Mrs. Mellon? 

They were not, not all of them. 

Which ones were? 

A Mrs. Mellon's two children, Anthea and DeForest, Jr., 
were in favor of the proposed distribution. The three other 
grandchildren and myself were not. 

MR. SMITH: I think we can now leave that subject, Your 
Honor, and I will go into the question of the fee of the co- 
executrix, the defendant. 

BY MR. SMITH: 

Q Mr. Doing, when were you first notified by Mrs. Mellon 
as to the amount of trustee's commission or fee that she was 
going to charge the trust estate? 

A It was never notified, Mr. Smith. I discovered it in 


reviewing the checkbook of the trust estate when she was in 


Washington in January of 1958. 


THE COURT: What was she taking? 
THE WITNESS: She was paying herself fifty dollars a month 


according to the checkbook and had been since October 1957. 


Seu. 


COURT: How much was she receiving? 
WITNESS: In gross rentals at that time, sir? 
COURT: Yes. | 
WITNESS: From 1765, as I recall, she was receiving 
$290 per month, a dollar here or there; and she was receiving 
or had received,.I believe, dividends of fifty or one hundred 
dollars, as they: were described, from 1763 P Street, Northwest, 
of which a fourth was owned by my grandmother at the time of 
her death. | 
* (Tr. P. 19) 
THE COURT: You don't take the position that Mrs. Mellon 
is not entitled to a separate free of compensation as manager 
for the real properties, do you? 


THE WITNESS: Yes, I do. 


THE COURT: You say that she is entitled to nothing? 


THE WITNESS: I did not say that. | 

THE COURT: That is what I asked. | 

THE WITNESS: I didn't understand the question to say that. 
If I may explain, the will provides that the trustees are to be 
paid compensation commensurate with the amount of work that is 
done. It is my interpretation of the will that it does not de- 
fine that Mrs. Mellon would receive two separate commissions or 
fees, one as a trustee and the other as the managing trustee of 
the property, but rather that she would be paid the amount of 
commission based upon the amount of work she does. 

THE COURT: That isn't what the will says. You are entitled 
to your own interpretation, but the Court will make its own 


interpretation, too. 


see 


THE WITNESS: I realize that, Your Honor. 
THE COURT: The will specifically provides that she will 
receive for such extra services reasonable compensation for the 


services rendered in connection with the trust because she is 


the one who is vested with the actual management and operation 


of the property alone, and as such she is entitled to a reason- 
able compensation, extra compensation. 

BY MR. SMITH: 

Q Mr. Doing, did you advise Mrs. Mellon that you objected 
to the amount of compensation she was taking for managing the 
properties? 

A At the time I reviewed her report or the checkbook in 
January 1958 I told Mrs. Mellon I felt that the amount was ex- 
cessive and that should have been discussed with all of the 
grandchildren and myself before she had seen fit to pay herself 
this money. 

Q Did you consult with the other grandchildren concerning 
the amount that Mrs. Mellon was charging the estate? 

A At that time, Mr. Smith, I consulted with several of the 
grandchildren. I did not consult with all of them. 

Q Which ones did you consult with? 

A I consulted with my brother, Clayton Doing; with Mr. ° 
Endicott, Winthrop Endicott, my cousin; and Rosemary Endicott, 
my cousin. I did not consult with Anthea or DeForest, Jr., be- 
cause they were out of the city. 

Q Are they the children of Mrs. Mellon, Anthea? 


A That is right. 
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Q And what was the reaction of the ones you consulted with? 
Were they agreeable to the charge? 


A They were shocked. 


Q Now, were there any other charges made against the estate 
in connection with the management of the property? 

Yes. 

What were they? Tell the court about those. 

Mrs. Mellon, according to the statements that she has sub- 
mitted, reimbursed hereelf for travel time or travel eroenke be- 
tween Cleveland and Washington, for long distance telephone calls, 
for food purchased while she was in Washington, for stationery, 
postage, and other related expenditures. And, in addition, there 
was a part commission on one of the apartments paid to a Mrs. Con- 
stance Bull, who I understood was a rental agent that had been 


| 
obtained by Mrs. Mellon. 


(Des. Pe. 25) | 


Q@ And ask you to examine those and point out to the Court 


the items charged against this estate by Mrs. Mellon which you 


feel are improper. 
| 


(Tr. P. 26) 


A Well, in the month of October there are a number of items 
shown as stationery, in Washington, 64 cents; postage, Washington, 
$1.00; one-third roll of stamps, $5.00; batteries for flashlight, 
41 cerits; Telephone Company, $16.28; manager's salary, $50.00; re- 
turn plane fare to Cleveland, $16.45; bus transportation, $2.00; 
maintenance in Washington, 11 days, $33.00. These are all in the 


month of October. 


ERs gee 


(Tr. P. 29) 

Q Now, have you, as one of the beneficiaries of this trust 
estate ever received any income from this trust estate? 

A No, sir. 

Q Has anyone else received any income from this estate, to 
your knowledge? 

A tone of the beneficiaries, to my knowledge, have received © 
any income from this estate. 

Q Now, have you made known to your co-executrix the displeas- 
ure of the other beneficiaries of the estate to her management of 
the property and the amount she charges for compensation and travel 
expense? 

& I have made that known to Mrs. Mellon, and they have indi- 
cated it by letters which they sent to me which I exhibited to her. 

Q@ Do you have those letters? 

A I do. 


@ Could you take them out of the file? 


A Yes, the letters are here. 


(tr. P. 32) 

BY MR. SMITH: 

Q Mr. Doing, have there been any repairs of an unusual or 
“excessive nature that you have thought unreasonable made by your 
managing trustee? 

There were several. 
Would you tell this Court what they were? 
In the year 1958 the front of all of the properties involved 


and the side wall of 1763 were repaired and they had been painted 
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in 1954. It was my opinion and the opinion of others that it did 
not need to be repainted. In 1959 there was an expenditure for 
storm windows at 1765 and 1763 and an expenditure for the instal- 
lation of a picture window at 1762 which I fe.t were unnecessary 
expenditures. | 

Q@ Why did you feel they were unnecessary? 

A Because the storm windows that existed were the wooden 
type storm windows for those windows and had been there for some 
time; and in the early part of 1958, I believe, or, rather, 1959, 
I think in January and February, there were several storm win- 
dows that were purchased for 1765, according to one of Mrs. 
Mellon's reports, and yet in September, apparently, the aluminum 
type storm windows were purchased for the whole house. 

Q@ What about the picture window? Why do you think that was 


| 
an unnecessary expenditure? 


A Well, I felt it was an unnecessary expenditure because it 
was the nature of a capital improvement, and I do not consider the 
| 
value of these properties in the dwellings but in the land. 


(Tr. P. 36) 


Q By the way, she has given you accounts showing every dollar 


she took in and every dollar she spent so far? 


A She sent me copies of these reports. 
Is that right? 
Yes, sir. 


So far as you know, those reports are accurate, aren't 


So far as I know. 
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Q Every penny she spent and every penny she has taken in are 


shown in those reports, correct? 
A As far as I know, that is correct. 
(Evelyn Emig Mellon, Witness Tr. P. 52) 
Q Have you made any disbursements to the peneficiaries of 
this trust for any income? 
A No, we couldn't until the estate was finished, could we? 
Q Where do you have the trust funds on deposit? 
A There are no trust funds on deposit. I have an operating 
account, but we have not opened a trust account. 
Well, where is your operating account? 
The operating account 4s in Cleveland, Ohio. 
And do you know what the balance in that account is? 
Yes, I do, nineteen hundred and some dollars. 
Q Do you have a trustee's account here in the District of 
Columbia? 
A No. I asked Mr. Doing to open one, but he wasn't willing 
to do it at that time. 
That was after this action had been started, was it not? 
No, before then. 
That was before then? 
A TI don't know. It was in December of .'58.. It would have 
peen after the action was started, yes. 
(Tr. P. 54) 
BY MR. SMITH: 
Q Showing you the expenditures for 1765, there is an item, 
Railway Express shipping family painting to Germantown, Pennsylvania, 


express shipment for storage for Cleveland heirs. Was that part 


of the personalty? 

A Yes, it was, the shipment to Germantown, Pennsylvania, 
family painting which came under the category of family per- 
sonalty. 

Q Did you discuss that with Mr. Doing before vouLlgnipped 


rE? | 
A No, I don't think--well, I put some of it with him for 
storage, the items which we had more or less agreed should go to 
the Washington, South Carolina, and Maryland heirs; and I shipped 
to Cleveland for storage, because we did not have storage space 
here, the items which we had tentatively agreed were to go to the 
three Cleveland heirs. 

(tr. P. 55) i 


BY MR. SMITH: | 


Q Mrs. Mellon, this morning you testified that you had an 


amount of $1,900 in this trust account in Ohio. 

A It is in the house account, yes, the house. 

Q@ And that is kept by you in Ohio? 

A It has been yes. 

@ Have you in your reports to the beneficiaries of the trust 
ever reported that amount? 

A Weli, this has only accumulated within the last few months; 
but it is in my reports; and I have just completed the report up 
to the 14th of May, which includes that, the statement. I have 
sent Mr. Doing, my co-executor, a report of every year giving the 
balance. | 


Q Do those reports reflect this $1,900? 
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A It wasn't accumulated then. It has only within the last 
six months, three or four months achieved that proportion, but 
they have reflected what I had on hand, of course. 

Q@ Does that represent net profit of rents over expenses? 


Yes. 


A 
Q For that period of time, from September of 1957 until now? 
A 


That is correct. 
(Tr. P. 68) 

Q Did Mr. Doing tell you that he felt that he could not 
legally distribute that personalty as you desired? 

A It wasn't as I desired. It was as my mother desired. 

Q Didn't he tell you that he could not distribute it that 
way legally? 

A Yes, he did. 

@ And it was then that you engaged Mr. Robb? 

A I asked Mr. Robb to come in and advise with us and talk 
it over with Mr. Doing. 

@ And at the request of Mr. Robb to visit him, Mr. Doing 
went down and visited with you? 

A We did, and’ I agreed that the things my mother designated 
for me be distributed among the grandchildren, and that is the 
last I have heard of it. 

Q Mr. Doing made his position clear at that time, did he 
not, that he felt as a co-executor he could not take the responsi- 
bility of distributing this personalty? 

A Yes, I am sure he did. 

Q@ In view of the fact that this letter had not been admitted 


to probate-- 


Pay (aca 


A Iam sure he did. I felt since we were given the respon- 
sibility of distributing 1t, it was up to us to do it, to come to 
| 
a decision; but I could never get a decision from him. 


Q@ You couldn't convince him that that was the proper thing 


to do? 
/ 


A Or he wouldn't even accept-- | 
| 


THE COURT: The beneficiaries would not agree to it? 

THE WITNESS: Well, Your Honor, the only thing they disagreed 
about was the diamond ring, practically, because they didn't want 
me to have it. 

THE COURT: There was nothing to stop you from making distri- 
bution if everybody agreed? | 

THE WITNESS: I don't know what their disagreement was. I 
have had no copy of it. Simply nothing happened. That is all. 

BY MR. SMITH: | 

Q Then Mr. Doing did tell you, did he not, that he found it 
would be necessary for him to file this suit so that the Court 
could instruct him and you as co-executors what procedures should 


be taken? | 
A He told me, and I said I thought it was unnecessary, it 


was our responsibility. 


(Tr. P. 70) 


(REDIRECT EXAMINATION) 
BY MR. SMITH: 


* * * | * %* * 
Q Now, isn't it a fact also, Mrs. Mellon, that on various 

trips you have been to Washington that you have charged as an 

expense against this trust account expenses of your husband coming 


here with you? 
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A I paid his fare coming down on my third trip. He was the 
attorney who wrote the will. I had come down twice and the trips 
had been fruitless. I knew that Mr. Doing hadn't had much experi- 
ence in probate work. My husband had had a good deal of experience 
in probate work; and I asked him to accompany me; and I did pay 
his fare as an estate expense; but he contributed his time and he 
also told Mr. Doing that it was pettyfogging to question this 
matter. It was a small family estate, and it was up to us to settle 
it. 

Mr. Doing was the attorney for the estate, was he not? 
Yes, he was; but I couldn't get the attorney for the es- 


meet with me. 


Well, the estate has never hired any other attorney, has 


No, except Mr. Robb, I suppose. 
Well, who engaged Mr. Robb? 
I did. 
Mr. Doing didn't engage him, did he? 
A No. 
THE COURT: You don't expect that Mr. Robb is going to be 
paid out of this estate? 
THE WITNESS: Well, the estate is being sued by Mr. Doing. I 
don't know who would pay him. 
THE COURT: You don't know who would pay him? 
THE WITNESS: Uh huh. 
THE COURT: You would pay him. 
THE WITNESS: Very well. 


The estate is being sued and Mr. Doing has refused to-- 


BTR is 


THE COURT: Well, I can't blame Mr. Doing for gateping to 
make distribution the way you want it made on the paper writing 
that was refused probate. | 

THE WITNESS: But, Your Honor, he wouldn't make any kind of 
distribution. 

THE COURT: He can't make any kind of distribution. That 


paper was refused probate. He can't make it. The only way he 


could make it was if everybody in the family agreed to take a 


certain plece. 
THE WITNESS: What do you do then? 
THE COURT: I will decide it. 


* * * 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM PERRY DOING, Co-Executor 
and Co-Trustee under the Last 
Will and Testament of Lelia D. 
Emig, a/k/a Lelia Dromgold Emig, 
deceased 
Plaintiff 
Vv. Civil Action No. 
2346-58 
EVELYN EMIG MELLON, Co-Executrix 
and Co-Trustee under the Last 
Will and Testament of Lelia D. 
Emig, a/k/a Lelia Dromgold Emig, 
deceased, et al 
Defendants 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


1. The Court finds that the personalty mentioned in Item II 
of the decedent's will passes into the residuary estate of the 
decedent’ and said personalty becomes a part of the principal of 
the trust provided for in the residuary clause of the decedent's 
will. 

2. The Court finds that under the will of the decedent, the 
defendant, Evelyn Emig Mellon is vested with the actual management 
and operation of the trust property so long as she desires and 
that for such extra services as managing trustee she is entitled 
to extra compensation which is hereby fixed at 5% of the gross in- 


come from said trust estate. 


3. The Court finds that as managing trustee under the will 


the said Evelyn Emig Mellon is authorized to rent, lease, repair, 
improve, decorate and to do all other acts that are normally done 


by the manager of a property. 
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4. The Court finds that the repairs heretofore made to the 
property by the said Evelyn Emig Mellon are not unreasonable and 
that the expenditures that she has made on her own penaif in the 
management of the said trust estate are not unreasonable and that 
she has not illegally expended any money; and plaintiff's prayer 
for an accounting is accordingly denied. 

5. The Court finds that the codicil to the decedent's will 
does not destroy the trust but merely changes the manner of dis- 
tributing the income from the trust estate. | 

6. The Court finds that under the provisions of the said 


codicil the trustees are required to disburse the income of the 


trust estate, after expenses, to the beneficiaries of the trust 


| 
as it is received; that if premises 1765 P Street, N.W., are sold, 


the proceeds of sale of said property are to be held in trust un- 
til September lst, 1965, or until the eldest great-grandehild of 
the decedent shall have attained college age, whichever event 
shall first occur, as provided for in Item III of the will of 

- said_ decedent, and that if premises 1763 P Street, N.W., are 
sold, the proceeds of sale of said property shall be disbursed 


to the beneficiaries of the trust when received by the, trustees. 


/[3/ Judge Curran 


Signed 6/17/60 
No objection as to form: (per Law Clerk) 


s Roger Robb 
Roger Robb, Attorney for Defendants 


sae 


CERTIFICATE OF SERVICE 
This is to certify that I have this 6th day of June, 1960, 
mailed a copy of the foregoing and attached Findings of Fact and 
Conclusions of Law to Roger Robb, Esq., and Kenneth W. Parkinson, 


Esq., Tower Building, Washington, D. C., postage prepaid. 


[s/ Robert T. Smith 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 


In re Estate of 

LELIA D. EMIG 

Also known as Administration No. 93780 
LELIA DROMGOLD EMIG, ' 
Deceased 


PETITION OF CO-EXECUTRIX AND CO-TRUSTEE 
TO RATIFY EMPLOYMENT OF COUNSEL AND TO 
AUTHORIZE PAYMENT OF ATTORNEY'S FEE 
Comes now, Evelyn Emig Mellon, Co-Executrix and Co-Trustee 
under the Last Will and Testament of Lelia D. Emig, deceased, and 
respectfully petitions the Court to ratify the employment of coun- 
sel required in the defense of Doing vs. Mellon et al in the 


United States District Court for the District of Columbia, Civil 


Action No. 2346-58, and to authorize the payment of attorney's 


fees which were thereby incurred. 

Petitioner and William Perry Doing were named as Co-Executors 
and Co-Trustees in the Will of Lelia D. Emig. The will also desig- 
nated petitioner as "Managing Trustee". Subsequent to the probate 
of this Will, William Perry Doing brought suit against petitioner 
in her capacity as Co-Executrix and Co-Trustee under the Will and 
brought in as nominal defendants all of the (isne caer ty next -of - 
kin, and beneficiaries under the Will. This suit, Doing vs. Mellon 
et_al, Civil Action No. 2346-58, sought the construction of the 
Will of Lelia D. Emig aman accounting of petitioner's management 
of certain real property as "Managing Trustee" under the Will. 

The suit was brought against petitioner without her consent and 


contrary to her wishes. 
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For a more complete statement of the complaint, defenses, and 
issues in Doing vs. Mellon et al, reference is hereby made to the 


Pre-Trial Statement filed therein on January 19, 1960. In sub- 


stance, the case of Doing vs. Mellon et al was a dispute between 


Co-Executors and Co-Trustees relating to the construction of the 
Will and the duties, powers, and responsibilities of the petitioner 
who was named as "Managing Trustee” in the Will. The plaintiff, 
Doing, demanded an accounting from petitioner of the money and 
properties which she had managed as the "Managing Trustee" under 
the Will. The plaintiff alleged that petitioner had mismanaged 
the properties, had confused assets, had not consulted the other 
beneficiaries of the trust, and expended monies unnecessarily and 
improperly. 

To answer the serious charges made against petitioner by Mr. . 
Doing, petitioner employed Roger Robb to represent her. In fact, 
Mr. Robb was retained prior to the time suit was instituted by Mr. 
Doing and extensive efforts were made by Mr. Robb and his partner, 
H. Donald Kistler, Esquire, to arrive at an amicable settlement 
of the matter so as to avoid the expense of litigation. However, 
efforts to avoid litigation were fruitless. 

Suit was filed on September 16, 1958 and, after various mo- 
tions and hearings, the matter finally came up for trial before 
the Honorable Edward M. Curran on May 16, 1960. At the conclusion 
of the trial, the Court entered Findings of Facts and Conclusions 
of Law, a copy of Which is attached hereto and made a part hereof. 
To summarize these Findings of Fact and Conclusions of Law, it 
would be fair to say that the Court found that petitioner was named 


"Managing Trustee” under the Will, that she was authorized to do 
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all things necessary and normally done as a manager of properties, 
that petitioner's management of the properties was not in any way 
unreasonable or improper, and that plaintiff was therefore not en- 
titled to an accounting. The Court also went on jto decide the 
various matters of law relating to the construction of | the Will. 
Petitioner was required to employ counsel and to merend Doing 
vs. Mellon et al by reason of her duties and responsibilities as 
Co-Executrix, Co-Trustee, and "Managing Trustee" under! the Will 
of Lelia D. Emig. Under the circumstances, it is submitted that 
the Court should ratify the employment of counsel by petitioner. 
Petitioner prays that the Court authorize the payment of the 
attorneys! fee which she has incurred in Doing vs. Mellon et al. 
There is attached to this petition and made a part hereof a state- 
ment received by petitioner from the law firm of collins, Robb, 
Porter & Kistler for services rendered by Roger Robb, Esquire, 
H. Donald Kistler, Esquire, and Kenneth Wells Parkinson, Esquire, 
and for out-of-pocket expenses. 


Counsel for petitioner expended 65 3/4 hours in rendering 


service to petitioner. Petitioner believes that a fee of $1,500 


for such service is fair and reasonable. 

WHEREFORE, petitioner prays that the Court ratify the employ- 
ment of counsel by petitioner in the case of Doing vs. Mellon et 
al in the United States District Court for the District of 
Columbia, Civil Action No. 2346-58, and the Court authorize the 
payment of $1,524.96 from the funds of the estate to Collins, Robb, 


Porter & Kistler for attorneys' fees and out-of -pocket expenses 


as counsel for petitioner. 


STATE OF OHIO 
COUNTY OF 


Evelyn Emig Mellon, being first duly sworn on oath, deposes and 
says that she has read the foregoing petition by her subscribed 
and that the matters and things set forth therein are true to the 
best of her knowledge and belief. 


EVELYN EMIG MELLON” 


Subscribed and sworn to before me this 


1961. 


———NOrmRY FUELIC ——~S 
My Commission Expires 
COLLINS, ROBB, PORTER & KISTLER 


BY. 
————— ROGER ROBE s—<‘OS 


1100 Tower Building 
Washington 5, D. C. 


CERTIFICATE OF SERVICE 


I certify that on November 2, 1961 I have forwarded a copy 


of the foregoing Petition by U. S. Mail, postage prepaid, to: 


William Perry Doing, Esquire 
Co-Executor & Co-Trustee 
Evans Building 

Washington 5, D. C. 


[s/f Kenneth Wells Parkinson 
Kenne ells -Parkinson 


EXHIBIT 1 


LAW OFFICES 
COLLINS, ROBB, PORTER & KISTLER 

TOWER BUILDING | 

WASHINGTON 5, D. C. 


October 25, 1961 


Mrs. DeForest Mellon 

580 East Town Street | 
Apartment 319 | 
Columbus 15, Ohio 


FOR PROFESSIONAL SERVICES RENDERED 
Re: Doing v. Mellon, Civil Action 2346-58 in the Unite 
States District Court for the District of Columbia $1,500.00 


The following services were rendered by Roger Robb, 
H. Donald Kistler, and Kenneth Wells Parkinson of this 
firm during the period April, 1958 through June 1960: 
conferences with Evelyn Emig Mellon, William Perry Doing, 
and Robert T. Smith; study of complaint in Doing v. Mellon; 
study of Last Will and Testament of Lelia D. g3 study 
of file in estate of Lelia D. Emig; legal research, prepa- 
ration and filing of answer of defendants, DeForest Mellon, 
Jr., Anthea DeForest Mellon, and Evelyn Emig Mellon; appear- 
ance: before Judge Youngdahl on June 10, 1959 for call of 
calendar; preparation and filing of Points and Authorities 
in opposition to Motion to consolidate; hearing on Motion 
to Consolidate; preparation and filing of Pre-Trial State- 
ment of Defendants Evelyn Emig Mellon, Anthea DeForest 
Mellon and DeForest Mellon, Jr.; attendance at Pre-Trial 
conference January 19, 1960; preparation for trial; inter- 
viewed witnesses Mrs. Robert F. Bull, Catherine E. Jett, 
Lawrence LeGrande; issued subpoenes to witnesses; trial 
before Judge Curran and preparation of findings of fact 
and conclusions of law. Total time expended-- 65 3/4 
hours. | 


Cash Disbursements: 
Long Distance Calls $21.21 


Photostats 2.10 
Local Transportation 1.65 


EXHIBIT 2 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This document is to be found following the Excerpts from 


the Official Transcript. 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Holding Probate Court 


In re Estate of 

LELIA D. EMIG 

also known as Administration No. 93780 
LELIA DROMGOLD EMIG, | 
Deceased. 


ANSWER TO PETITION OF CO-EXECUTRIX 
AND CO-TRUSTEE TO RATIFY EMPLOYMENT 
F COUNSEL AND ALLOW ATTORNEYS! FEE 


OF COUNSEL AND ALLOW i —————- 


In answer to the petition of Evelyn Emig Mellon, co-executrix 


and co-trustee under the Last Will and Testament of Lelia D. Emig; 


deceased, to ratify the employment of counsel and to authorize the 


payment of attorneys' fees, William Perry Doing, co-executor and 
co-trustee under the Will of said decedent, respectfully says: 
That said William perry Doing and Evelyn Emig Mellon were 
named as co-executors and co-trustees under the Will of said Lelia 
D. Emig, deceased, which will and a codicil were guly admitted to 
probate and your petitioners qualified as the fiduciaries there- 


under. | 

That Item 2 of said Will provided for the aisposition of cer- 
tain household goods and other personalty in accordance with the 
terms of a letter accompanying the Will. No such letter was found 
and a paper writing dated August 28, 1957, purporting) to bequeath 
certain items of personalty, was denied probate by this Court 
since it was not executed in accordance with law. Notwithstand- 
ing said Evelyn Emig Mellon insisted that the items of personalty 
be distributed as provided in said letter, which included certain 
items purportedly bequeathed to her. It was the position of 


William Perry Doing that inasmuch as no letter accompanied 
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decedent's Will and the paper writing of August 28, 1957 was 
denied probate, that all of the personalty mentioned under 
Item 2 of said Will passed into the residuary estate and became 
a part of the corpus of the trust as provided therein. 

In addition, and without notice to the said William Perry 
Doing and other beneficiaries under the Will, said Evelyn Emig 
Mellon proceeded to pay herself a salary as managing trustee and 
to incur certain obligations against the estate which the said 
William Perry Doing considered both unreasonable and unnecessary, 
and to co-mingle funds from said estate with funds from other 
properties owned by said beneficiaries and other members of the 
family and not a part of the estate. 

In view of the objections of the said William Perry Doing 
and other beneficiaries under said Will to the distribution of 
items of personalty, as insisted upon by Evelyn Emig Mellon, and 
the application of estate funds by her as hereinbefore mentioned, 
said Evelyn Emig Mellon, over the objection of said William Perry 


Doing, employed the services of Roger Robb, Esq., an attorney, 


in an effort to have said William Perry Doing and the other 


beneficiaries accede to her wishes. The Employment of this 
counsel is admitted by said Evelyn Emig Mellon in her petition 
now before the Court. 

After many efforts on the part of said William Perry Doing 
to resolve the matter through conferences with both the said 
Evelyn Emig Mellon and her counsel, Roger Robb, Esq., in accord- 
ance with the law and the terms of the Will as admitted to 
probate, said William Perry Doing was compelled to institute 


suit for a construction of said Will by the Court and for an 
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accounting by said Evelyn Emig Mellon for funds taken by her. 
After institution of suit, and when it appeared that all attempts 
to negotiate the matter had failed, said William Perry Doing 
then formally petitioned this Court for leave to employ counsel 
in said Will construction suit, which was granted over the ob- 
jection of said Evelyn Emig Mellon. | 

At the trial of said case, said William Perry Doing formally 
withdrew his request for an accounting, in view of the small 


size of the estate involved and the tremendous financial burden 


which would have been imposed. During the course of the trial 


the trial judge stated that the estate would not be! required to 
| 


pay the fee of counsel employed by the said Evelyn Emig Mellon. 

Since said suit, said William Perry Doing and Evelyn Emig 
Mellon have filed a final account in the above estate which is 
ready to be submitted to the Court for approval. This account 
included the allowance of an attorney's fee to Robert T. Smith, 
Esq., attorney for William Perry Doing, as approved by the Court. 

Since the trial the said Evelyn Emig Mellon has advised 
said William Perry Doing that she has repeatedly requested the 
law firm of Collins, Robb, Porter and Kistler to file a bill 
against the estate, although at no time prior to this petition 
has she sought leave through this Court to employ counsel or to 
require the estate to pay counsel so employed by nde. 

WHEREFORE the said William Perry Doing respectfully prays 
that the petition of Evelyn Emig Mellon be denied. | 


William Perry Doing 
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STATE OF MARYLAND, MONTGOMERY COUNTY, to wit: 

William Perry Doing, being first duly sworn, on oath de- 
poses and says that he has read the foregoing petition by him 
subscribed and that the matters and things set forth therein 


are true to the best of his knowledge, information and belief. 


William Perry Doing 
SUBSCRIBED AND SWORN TO before me this day of 


November, 1961. 


Notary Public 


My Commission Expires 


CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this day of November, 1961, 
I mailed, postpaid, a copy of the foregoing Answer to Collins, 
Robb, Porter & Kistler, Esqs., to the attention of Roger Robb, 
Esq., attorneys for Evelyn Emig Mellon, at their office, 1100 


Tower Building, Washington 5, D.C. 


, William Perry Doing 


Points and Authorities 
Vol. 1, Probate Court Practice in the District of Columbia, by 


Mersch, Sec. 365. 


Galt v. Davis, et al, 56 App. DC 53, 8 Fed 2d, 1012. 


Sits 


IN THE UNITED STATES DISTRICT COURT FOR THE DrsmRicT OF COLUMBIA 
Holding Probate Court 


In re Estate of 
LELIA D. EMIG 

also known as 

LELIA DROMGOLD EMIG, 
Deceased 


Administration No. 93780 


eo ce 08 08 ef 


| 
AMENDMENT TO ANSWER TO PETITION OF CO EXECUTOR 
AND CO-TRUSTEE TO RATIFY EMPLOYMENT OF COUNSEL 
AND ALLOW ATTORNEYS! FEE 

William Perry Doing, co-executor and co-trustee under the 
Will of the above decedent further says as an amendment to his 
Answer to the Petition of Evelyn Emig Mellon, doxenecutiix and 
co-trustee under the Last Will and Testament of Lelia D. Emig, 
deceased, to ratify the employment of counsel and authorize the 
payment of attorneys' fees, said Answer being heretofore filed 
herein: 

1. That in said Answer reference is made to the comments of 
the Trial Judge relating to attorneys' fees during the course of 
the trial in Civil Action No, 2346-58. | 

2. That annexed hereto and prayed to be made an Exhibit 
to the aforesaid Answer is a certified record of the official 
court reporter at said trial containing excerpts from testimony 
therein relating to the afore-mentioned attorneys! fees, a copy 
of which has been furnished to counsel for said Evelyn Emig 


Mellon by the Court Reporter. 


s i 

cE eEET: Perry Doing 

Evans Building 

Washington 5, D. C. 
Co-Executor and Co-Trustee. 
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Subscribed and sworn to before me this 21st day of Decem- 


per, 1961. 


[sf Edw. B. Perry 
otary Pu C 


I certify that I mailed, postpaid, a copy of the foregoing 
Amendment to Answer to Collins, Robb, Porter & Kistler, Esqs., 
Tower Building, Washington 5, D. C., attorneys for Evelyn Emig 
Mellon this day of December, 1961. 


[sf _W. Perry Doing 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 


Estate of LELIA D. EMIG, | 
Also known as LELIA Administration No. 93780 


DROMGOLD EMIG, 


Deceased. 


ORDER : 
| 

Upon consideration of the petition of co-executrix and co- 
trustee to ratify employment of counsel and to authorize payment 
of attorney's fee, the attached pill to petitioner gated October 
25, 1961, the attached photostatic copy of the findings of fact 
and conclusions of law in Doing v. Mellon, et al, civil Action 
2346-58 in the United States District Court for the District of 
Columbia, the answer to petition of co-executrix and co-trustee 
to ratify employment of counsel and allow attorney's fee, the 
amendment thereto, the attached certified record of the official 
court reporter at the trial of Doing v. Mellon containing excerpts 
from testimony, and after oral argument by counsel for petitioner 
and William Perry Doing, and it appearing to the Court that the 
attorney's fees claimed were properly incurred and are fair and 
reasonable, it is this 16 day of January, 1962, 

ORDERED, that the employment or Roger Robb, Esquire, as 
counsel for Evelyn Emig Mellon, defendant in Doing v. Melion, 


et al, Civil Action 2346-58, in the United States District Court 


| 
for the District of Columbia be and it hereby is ratified and the 


Ol = 


Executors of this estate be and they hereby are authorized and 
directed to pay counsel fees and out-of-pocket expenses to 


Collins, Robb, Porter & Kistler in the amount of $1,524.96. 


/3/ SIRICA 
Juage 


Seen and no objection as to form: 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HOLDING PROBATE COURT 


ESTATE OF LELIA D. EMIG, 
A/K/A Lelia Dromgold Emig 


vs. 


| 
Administration No, 93780 
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Evelyn Emig Mellon 


NOTICE OF APPEAL | 
Notice is hereby given this’ 14th day of February, 1962, 
that William Perry Doing, Co-Executor, hereby: appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 16th day of 
January, 1962 in favor of Evelyn Emig Mellon against said 
Estate of Lelia D. Emig, a/k/a Lelia Dromgold Emig. 


Ss W. Perry Doing | 
Attorney for 


Estate of Lelia D. Emig, a/k/a 
Lelia Dromgold Emig 


W. Perry Doing 
11220 Grandview Avenue 
Wheaton, Maryland 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,946 


WILLIAM PERRY DOING, CO-EXECUTOR, 
ESTATE OF LELIA D. EMIG, 
a/k/a LELIA DROMGOLD EMIG, 
Appellant, 
V6 


EVELYN EMIG MELLON, 


Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of Appeals 


for tha District of Columbia Circuit 


William Perry Doing, 


SEP 2 6 1962 Pro Se 
Evans Building 


re LM dhie Washington 5, D. C. 


CLERK 
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QUESTIONS PRESENTED 


1. Did the Court properly allow counsel fees incurred 
by a defendant co-executor to be assessed against the dece- 
dent's estate where such counsel was retained over the objec- 
tion of her co-executor and other beneficiaries of the estate 
and prior to the bringing of an action to construe decedent's 
Will as a result of the acts of the defendant co-executor, 
and no application to the Court for leave to employ such coun- 
sel was made until after the conclusion of such litigation 
and after the completion of audit of the third and final ac- 
count in said estate? 

2. Did the Court properly allow counsel fees incurred 
by a defendant co-executor to be assessed against a decedent's 
estate arising out of a suit brought by plaintiff co-executor 
for a construction of decedent's Will and for an accounting 
from said defendant co-executor as a result of said defendant 
co-executor's insistence that the estate be distributed in 
accordance with the terms of a paper writing denied probate 
and thus contrary to the terms of decedent's Will as admitted 
to probate and, further, because of the defendant co-executor's 
payment to herself as a manager of the trust created in said 
Will, a salary grossly out of proportion to the income of said 
trust, which counsel's services rendered nothing to the estate? 

3. Did the Court properly allow counsel fees incurred 
by a defendant co-executor to be assessed against a decedent's 


estate when the trial judge had ruled in the course of a will 


(11) 


construction suit brought as a result of said defendant co- 


| 
executors acts that such costs would be those of the defend- 


ant co-executor? 


Jurisdictional Statement 

Statement of the Case ...-.- - 

Points Relied Upon By Appellant 

Summary of Argument .....- - 

Argument oe Sl oe taens) eles perenne oe 

I. The Court erroneously allowed counsel fees 

to be paid from the estate when such counsel 
was retained over the objection of her co- 
executor and without authority of the Court 
first had and obtained. 
The Court erred in allowing Appellee's coun- 
sel fees to be paid from the estate when such 
counsel's services rendered nothing to the 
estate. 
The Court erred in allowing Appellee's coun- 
sel fees to be paid from the estate when the 
Trial Judge ruled that Appellee would pay them. 

Conclusion .. . eA een fe 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,946 


WILLIAM PERRY DOING, Co-Executor, 
Estate of Lelia D. Emig, 
a/k/a Lelia Dromgold Emig, 


Appellant, 


Vv. 


EVELYN EMIG MELLON, 


Appellee. 


ae 
Appeal from the United States District Court 
for the District of Columbia 
ED } 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from a final order of the United States 
District Court for the District of Columbia entered on the 16th 
day of January 1962 ratifying employment of counsel py Appellee 
(defendant below) and directing payment of counsel [fees by Ap- 
pellant and Appellee as co-executors. ! 

Jurisdiction of this Court is invoked under 28 U.S.C.A. 


1291 (1952). 


STATEMENT OF THE CASE 
Appellant and Appellee are co-executors and co-trustees 


under the Last Will and Testament of Lelia D. Emig, Deceased, 


Sone 


who died on September 2, 1957 domiciled in the District of Co- 
lumbia. Said Last Will and Testament, dated August 24, 1957, 
and a codicil thereto dated September 1, 1957, were duly ad- 
mitted to probate and Appellant and Appellee were granted let- 
ters of administration as co-executors. (J.A. 1) 

Item II of said Last Will and Testament provides: 

"I give and bequeath my household goods, books, pictures, 
jewelry, clothing, heirlooms and similar articles which 
are personal, tangible chattel property, to my Executrix 
and Executrix to be distributed according to the terms of 
a letter accompanying this Will" (Sic). (J.A. 1) 
No letter accompanying decedent's Will was found. A paper 
writing dated August 28, 1957, four days after decedent's Will 
was executed, and signed by the decedent, by which the decedent 
purported to bequeath various items of personalty to designated 
persons, was duly filed by Appellant and Appellee, and denied 
probate by the Court since it was not executed in accordance 
with law. (J.A. 9, 26) 

The residuary clause of said Will established a trust 
and appointed Appellant and Appellee as trustees thereof and 
further designated the Appellee as managing trustee. (J.A. 1) 

The principal corpus of said trust consisted of improved 
real estate situate in the District of Columbia, being a house 
and a one-fourth interest in another house, both of which were 
converted into apartment dwellings. These properties Appellee 
proceeded to take charge of and manage as directed in said Will. 


In or about January, 1958, Appellant discovered that Appellee 


was paying herself a manager's fee of $50.00 per month and both 


Appellant and other Beneficiaries of said trust questioned the 


ee 


amount of fee taken in relation to the income of the trust es- 
tate. Further discussion arose when Appellee insisted that the 
personal estate of decedent as referred to in Item i of said 
Will should be distributed in accordance with the terms of the 
letter of August 28, 1957 which had been denied probate. In 

or about April, 1958 Appellee engaged the services of an attor- 
ney to assist in effecting distribution of said personal ty in 
accordance with her wishes. Efforts to obtain the agreement 

of all of the beneficiaries to such proposed distribution were 
unsuccessful and Appellant and other beneficiaries objected to 
the intervention ef Appellee's attorney in connection with the 
estate. When it became apparent that all efforts to settle 

the matter had failed, Appellant, in September, 1958, filed a 
suit in the United States District Court of the District of 
Columbia seeking a construction of the Will and instructions 
from the Court to the co-executors. Appellant contented that 
the personalty in question became a part of the corpus of the 
trust under the Will inasmuch as the letter of August 28, 1957 
had been denied probate. In February, 1960, when trial of the 
issues was inevitable, Appellant sought leave of court, sitting 
in Probate, to employ counsel in the pending litigation. Leave 


was granted over the objection of, Appellee following oral argu- 


ment by Appellee's counsel and Appellant. (J.A. 6, 45) 
| 


The case was tried on May 16, 1960. Appellant at the 
outset withdrew his request for an accounting because of the 
expense involved. The Court concluded from the evidence and 


testimony inter alia that the personalty mentioned in item II 


eg on 


of the Will passed into the residuary estate and became a part 

of the principal of the trust therein; prescribed the duties of 
Appellee as managing trustee and fixed her compensation for these 
additional duties as 5%@ of gross a4ncome from said trust; and 
further provided that certain income from the trust estate was 

to be distributed as and when received. (J.A. 75) 

On December 30, 1960 an order was entered by the trial 
judge allowing a counsel fee to Appellant's counsel from dece- 
dent's estate. (J.A. 90) 

Thereafter on January 30, 1961, Appellant and Appellee 
filed their third and Final account in the estate of said dece- 
dent. This account was audited and ready for presentment to 
the Court for approval when on November 2, 1961, Appellee filed 
a Petition seeking ratification of her employment of counsel 
and to authorize payment of a counsel fee from decedent's eS- 
tate. Appellant on pehalf of himself and other peneficiaries 
of the estate opposed the petition. Following oral argument 


py Appellant and Appellee's counsel, the Motions Judge allowed 


the relief sought, from which action this appeal is taken. (J.A. 


90, 92) 


POINTS RELIED UPON BY APPELLANT 
1. The Court erred in allowing Appellees counsel fees 
to be paid fran the estate when such counsel was retained over 
the objection of her co-executor and without authority of the 
Court first had and obtained. 
2. The Court erred in allowing Appellee's counsel fees 


to be paid from the estate when such counsel's services rendered 


nothing to the estate. | 


3. The Court erred in allowing Appellee's counsel fees 


to be paid from the estate when the trial judge ruled that Ap- 


pellee would pay them. 
SUMMARY OF ARGUMENT 

The Court erred in allowing a counsel fee trcunned by 
Appellee to be paid out of the estate of the decedent when such 
counsel was obtained over the objection of her co-executor and 
without leave of Court first obtained and after the erial court 
had ruled that such cost would be borne by Appellee and the 
services of such counsel rendered nothing to the estate. 

ARGUMENT | 

The Appellant seeks a review of an order of the United 
States District Court for the District of Columbia ratifying 
the employment of counsel by Appellee and directing that coun- 
sel fees so incurred be paid out of the estate of the decedent. 
Appellant contends such counsel was employed qeeneGd his con- 
sent nor that of the Court, that the services perforned ren- 
dered nothing to the estate and, further, that the gourt had 
already ruled that such costs would be borne by Appellee. 


I i 
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THE COURT ERRONEOUSLY ALLOWED COUNSEL FEES TO BE 
PAID FROM THE ESTATE WHEN SUCH COUNSEL WAS RETAINED 
OVER THE OBJECTION OF HER CO-EXECUTOR AND WITHOUT 
AUTHORITY OF THE COURT FIRST HAD AND OBTAINED. 


Appellee following a period of disagreement | with Ap- 
pellant, her eco-executor and attorney of record in the estate 


of Lelia D. Emig, Deceased, over the manner of distribution of 
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personalty left by the decedent, and certain other questions, 
elected to retain her own counsel. (J.A. 7.73) She did so in 
April, 1958, without Appellant's consent and indeed over Appel - 
lant's objection to employ him in connection with the estate. 
(ik TS) Appellee contended that the personalty left by de- 
cedent must be distributed in accordance with the terms of a 
letter dated August’ 28, 1957, signed by decedent, but denied 
probate by the Court. (S.A. 71, 72, 74) She further conten- 
ded that she was entitled to and did in fact pay herself a 


salary of $50.00 a month as the managing trustee under dece- 


dent's Will, insisting that she had the sole right to deter- 


mine this compensation without even consulting much less dis- 
cussing the matter with either Appellant or the peneficiaries 
under the trust. (J.A. 61,63,65,66) The amount paid, when 
discovered, was questioned by Appellant and other penefi- 
claries. A financial report of Appellee for the period Sep- 
tember 2, 1957 to July 3, 1958 from said trust showed a total 
receipt of $3,497.69 in said estate. (J.A. 14, 29) 

The proposed distribution of personalty by Appellee 
was also objected to by certain beneficiaries under the trust. 
Appellee also insisted that Appellant seek the advice of her 
counsel in preparing the estate account. (Jae 63572) 

As a result of her actions Appellant filed a complaint 
to construe the Will and for 4nstructions to the co-fiduci- 
aries (J.A. 6) and following a trial the Court made certain 


findings of fact and conclusions of law. (J.A. 75) 


ae 


Immediately prior to the trial and as required by both 
the law and practice followed in the Probate Branch of the United 
states District Court for the District of Columbia, Appellant 
properly sought leave to employ counsel. (J.A. 86) this was 
opposed by Appellee (J.A. 86) but an order allowing wee em- 
ployment was granted. (J.A. 86) Thereafter upon proper appli- 
cation the Trial Court allowed Appellant's counsel a fee to 
be paid from the estate. (J.A. 86) 

In November 1961, some forty-three months after Appel - 
lee had retained her counsel, and at a time when the Third and 
Final Account in the estate was ready for presentment to the 
Court, Appellee for the first time asked the Court to ratify 
her employment of counsel and to allow a fee out of the dece- 
dent's estate. (J.A. 78) | 

The law with respect to the employment of separate 
counsel by co-executors 4s well settled in the District of 


Columbia. 


| 
In the case of Galt_v. Davis, 56 App. D.C. 53, 8F 


2nd 1012, the Court very succinetly stated that: 
ed is whether or not one of 
istrators may individually 
him or advise him with re- 
estate, without the 
consent an r administrators, 
and without the order or approval of court, and charge 
the reasonable cost of such employment against the estate. 


"The administration of estates, either by executors or 
administrators, is under the control of the court; and 
elected by the testator because of 
the special c sed by the testator! in their 
judgment, integrity, and business ability to carry out 
wishes, their conduct in connection with the manage- 
ment, settlement, and disposition of the estate is 
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subject to the supervision and approval of the court. 
Where there are two or more executors named by the 
testator, it is contemplated that they will co-operate 
in carrying out the wishes of the testator; and it would 
be objectionable and unwise to permit one of the execu- 
tors, without the consent of his associates, or the 
authority of the court first obtained, to inject into 
the administration of the estate a professional adviser 
selected and individually employed by him. 

"Undoubtedly the executors, or a majority of them, 
would have the right to employ counsel, as seems to 
have been done in this case, to advise them in respect 
to their duties. It is also true that an individual 
executor has the right, upon his or her own responsi- 
bility, to secure the advice of counsel as to his or her 
individual duty in handling the affairs of the estate; 
but to allow one of three executors to intrude his per- 
sonal attorney into the affairs of the estate, without 
authority of the court first had and obtained, and 
against the wishes of his associates, would produce a 
situation not contemplated by the testator and detri- 
mental to the harmonious administration of the estate. 
This, we think, should not be permitted.” 


In the case of Wilson, et al v. Veazey, et al, 58 App. 


D.C. 301, 30 F 2d 310, one Fox had attempted to probate a Will 
in which he was named the executor. A caveat was filed and on 
trial it was found that the decedent had been of unsound mind 
and that Fox had exerted undue influence. Thereafter Appel- 
lants, who had represented Fox in the proceedings, sought an 
allowance out of the estate for attorney's fees which were 
denied and they appealed. - Appellants contended that because 
no issue was framed specifically charging Fox with undue in- 
fluence or misconduct the effect was to exonerate Fox and the 
Trial Court could not usurp the function of the jury and make 
its own finding. The Court of Appeals in an opinion written 
by Associate Justice Robb said that: 

"In view of the findings of the trial justice, the 


averments of the answer, and the absence of the evi- 
dence upon which the findings were based, it must be 
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here assumed that the trial justice was convinced that 
the executor had exerted undue influence in the pro- 
curement of the alleged will. In other words, that 
he had not acted in good faith. In such a situation, 
the court was justified in refusing costs and counsel 
fees to the executor. Tuohy v. Hanlon, 18 App. D.C. 
225, 228" HHHEHK 

"* * * * Tt is difficult, therefore, to perceive) how 
counsel fees from the estate can properly be awarded 
appellants, who represented the executor. In other 
words, their rights are not superior to those of, the 
executor whom they represented." 

Applying these learned opinions to the instant case it 
seems obviously clear that the lower Court erred in directing 
Appellee's counsel fees to be paid out of decedent's estate. 

And see also Vol. 1, Mersch, Probate Court Practice 


in the District of Columbia, Sec. 365. 


EL 
THE COURT ERRED IN ALLOWING APPELLEE'S COUNSEL FEES 
TO BE PAID FROM THE ESTATE WHEN SUCH COUNSEL'S | 
SERVICES RENDERED NOTHING TO THE ESTATE. 

Appellee employed separate counsel for the sole purpose 
of asserting her views as to the manner of the distribution of 
decedent's personalty and her management of the trust estate. 
(J.A. 71) She continued such employment when Appellant brought 
a suit to construe the Will because of Appellee's acts. (CTA: 
20) The services rendered by such counsel were for Appellee's 
own interests. They did not create, enhance, preserve, or 
protect the estate in any way. The questions presented to the 
Court by reason of the litigation were for factual interpreta - 
tion and while initially an accounting was also souske, this 


appeared only proper in view of the circumstances, pecame of 


| 
little significance later in the proceedings and, indeed, was 


Sins 


abandoned by Appellant before trial. 


In the case of Caine v. Payne, 89 U.S. App. 261, 191 


F 2nd 482, the trustee sued for construction of the residuary 
clause of a Will. The residium was in the trustee's possession 
ready for distribution. Appellant and appellees were opposing 
claimants and the controversy was between them. The District 
Court held for the present appellees but on appeal this Court 
held for. the present Appellant. Thereafter the lower Court 
allowed counsel for the present appellees an attorney's fee 
out of the estate and this appeal was taken. This Court said: 

"the attorney's services contributed nothing to the 

estate. It did not create, enhance, preserve, or 

protect the estate in any way- The property was in 

actual possession of the trustee, awaiting distribution 

as the Court: should direct. The claims of the opposing 

parties were only antagonistic. Each faction had its 

own attorney, who was bound to serve only the selfish 

interests of those he represented. Under such circum- 

stances there is no justification for allowance of a 

fee out of the estate." 

It is submitted that Appellee's employment of counsel 


was unnecessary. 


IIt 
THE COURT ERRED IN ALLOWING APPELLEE'S COUNSEL 
FEES TO BE PAID FROM THE ESTATE WHEN THE TRIAL 
JUDGE RULED THAT APPELLEE WOULD PAY THEM. 
In the course of the trial in the lower court to con- 


strue decedent's will, Appellee testified as follows: 


W 36% 
Q. Mr. Doing was the attorney for the estate, was he 


not? 
A. Yes, he was; but I couldn't get the attorney for 


the estate to meet with me. 


a ees 


Well, the estate has never hired sends attorney, 
it? | 
No, except Mr. Robb, I suppose. 

Well, who engaged Mr. Robb? 

I did. 

Mr. Doing didn't engage him, did he? 
A. No. 
THE COURT: You don't expect that Mr. Robb 13 going to 
be paid out of this estate? | 
THE WITNESS: Well, the estate is being sued by Mr. 
Doing. I don't know who would pay him. 
THE COURT: You don't know who would pay him? 
THE WITNESS: Uh huh. 
THE COURT: You would pay him. | 
THE WITNESS: Very well. 
The estate is being sued and Mr. Doing has refused to-- 
THE COURT: Well, I can't blame Mr. Doing for refusing 
to make distribution the way you want it made on the 
paper writing that was refused probate. 
THE WITNESS: But, Your Honor, he wouldn't melee any 
kind of distribution. 
THE COURT: He can't make any kind of distribution. 


That paper was refused probate. He can't make it. The 


| 
only way he could make it was if everybody in the family 


agreed to take a certain plece. 
THE WITNESS: What do you do then? 


THE COURT: I will decide it." (J.A. 73) 


ea Rote 


It is submitted that the Trial Judge by reason of the 
exchange with Appellee did in fact rule that Appelled was to 


pay her own counsel. This was certainly so construed by Appel - 


lant and even Appellee by her acknowledgement to the Court. 
(J.a. 73) | 

Further it appears that any application for allowance 
of counsel fees to Appellee's counsel should have been directed 
to the trial judge pursuant to Rule 9 (a)(1) of the United 
States District Court Rules in view of the remarks of the trial 
judge above quoted. | 

CONCLUSION | 

For the reasons cited it is contended by the Appellant 
that the lower Court erred in allowing counsel fees to Appel - 
lee to be paid from the estate of the decedent and tt is re- 
spectfully urged that the order of the lower Court be reversed. 

Respectfully atbmdeeeds 


WILLIAM PERRY DOING 


Evans Building 
Washington, D. C. 
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QUESTIONS PRESENTED 


In the opinion of appellee this appeal involves the fol- 
lowing questions: 


I. Whether the Probate Court abused its discretion by 
directing the payment from an estate of appellee’s reason- 
able counsel fees, incurred in the defense of a civil action 
brought by appellant, when 


(a) the appellant, as co-executor and co-trustee of the 
estate under a will, filed the civil action against the appellee, 
as co-executrix, co-trustee and the ‘‘managing trustee’’ 
designated in the will, the suit, which was filed without the 
appellee’s consent and against her wishes, being a suit for 
construction of the will, charging the appellee with mis- 
management of the estate and illegal expenditures of the 
trust funds, and demanding an accounting, and 


(b) the appellee retained counsel to defend her, and 


(c) the suit resulted in a finding by the district judge 
that there had been no mismanagement or illegal expendi- 
tures, that on the contrary the appellee’s actions and 
expenditures were reasonable and proper, and that the 
prayer for an accounting must be denied, and 


(d) the appellee thereafter petitioned the Probate Court 
to ratify her employment of counsel in the civil action and 
to authorize the payment of her counsel fees from the 
estate. 


II. Whether, although no request or application for 
counsel fees was made by appellee to the trial court, the 
casual remark of the trial court that appellee should pay 
her own counsel fees bars a subsequent award of such 
counsel fees out of the estate by the Probate Court upon a 
petition to ratify employment of counsel and to authorize 
payment of attorneys’ fees? 


Questions Presented. 
Counterstatement of Facts 
Summary of Argument 
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Estate of Mary Frances White, Administration 
NO: 553092 eo tet tink otaaecdats veal hs alenersle eevee atets 

Rule 9 (a) (1) of the United States District Court for 
the District of Columbia 


United States Court of Appeals 


For tHe District oF CoLumsia CIRcUIT 


No. 16,946 


Wittim Perry Dorxe, Co-Execuror anp Co-TRUSTEE OF 
tHe Estate or Leyia D. Emic, a/k/a Levia Dromcoip 
Emic, Appellant, 

v. 


Evetyn Emic Mettox, Co-Executrix, Co-Trustes, AND 
Manactnc Trustee or THE Estate oF Letia D. Emic 
a/k/a Leta Dromcotp Emic, Appellee, 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF FACTS 


This appeal is from the order of Judge John J. Sirica of 
January 16, 1962 in In Re Estate of Lelia D. Emig, a/k/a 
Lelia Dromgold Emig, Administration No, 93780 in the 
United States District Court for the District of Columbia, 
holding Probate Court. (J.A. 90-91). Judge Sirica ratified 
the employment of Roger Robb, Esquire, as counsel for 
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appellee, a defendant in Doing v. Mellon, et al., Civil Action 
No. 2346-58, in the United States District Court for the 
District of Columbia, and authorized and directed the 
executors of the Emig Estate to pay counsel fees and out-of- 
pocket expenses in the amount of $1,524.96 to the law firm of 
Collins, Robb, Porter & Kistler. Judge Sirica found that 
the attorneys’ fees were ‘‘properly incurred’? and were 
‘‘fair and reasonable’’. (J.A.90). Thereafter this appeal 
was noted on February 14, 1962. (J.A. 92). 


Appellee, the daughter of Lelia D. Emig, and appellant, 
a grandson of Mrs. Emig and a member of the Bar, were 
named as co-executors and co-trustees in the will of Lelia 
D. Emig. (J.A. 2-3). The corpus of the trust consisted 
of two dwelling houses in the District of Columbia which 
had been converted into apartment houses and several 
parcels of unimproved real estate. (J.A. 13). The will 
also designated appellee as ‘‘managing trustee’’ in the 
following language: 


“Item IV 


T direct that Evelyn Emig Mellon, as Trustee under 
this trust and Executrix of my estate, be vested with 
the actual management and operation of said properties 
so long as she so desires, and that for such extra serv- 
ices she be paid a reasonable compensation. 

‘*As Managing Trustee, said Evelyn Emig Mellon 
is authorized to rent, lease, repair, improve, decorate 


and do all other acts that normally are done by a mana- 
ger of a property.’’ (J.A. 3). 


Subsequent to the probate of this will, appellant brought 
suit against appellee in her capacity as co-executrix, co- 
trustee and ‘‘managing trustee’? under the will. In addi- 
tion to the appellee, Mrs. Mellon, the suit named as nominal 
defendants all of the heirs-at-law, next-of-kin, and bene- 
ficiaries under the will. (J.A. 8-9). This action, Doing v. 
Mellon, et al., Civil Action No, 2346-58, sought the construc- 
tion of the will of Lelia D. Emig and an accounting of 


3 


appellee’s management of certain real property as ‘‘man- 
aging trustee’’ under the will. (J.A. 15-18). The suit was 
brought against appellee without her consent and contrary 
to her wishes. (J.A. 78). A complete statement of the 
complaint, defenses and issues in Doing v. Mellon, et al. 
is contained in the Pre-Trial Statement. (J.A. 45-54). 
In substance, the case of Doing v. Mellon, et al. was a 
dispute between the co-exccutors and co-trustees relating 
to the construction of the will and the duties, powers and 
responsibilities of appellee who was named as ‘‘managing 
trustee’’ in the will. The appellant in his suit also demanded 
an accounting from appellee in respect of the money and 
properties which she had managed as the ‘‘managing 
trustee’, alleging that appellee had mismanaged the prop- 
erties, had confused the assets, had expended monies un- 
necessarily and improperly and had not consulted the other 
beneficiaries of the trust. (J.A. 18, 13). 


To answer the serious charges made against her by 


appellant, appellee employed Roger Robb to represent her. 
In fact, Mr. Robb was retained prior to the time suit was 
instituted by appellant and extensive efforts were made by 
Mr. Robb and his partner, H. Donald Kistler, Esquire, to 
arrive at an amicable settlement of the matter so as to 
avoid the expense of litigation. However, efforts to avoid 
litigation were fruitless. (J.A. 79). 


Suit was filed on September 16, 1958 and, after various 
motions and hearings, the matter finally came to trial before 
the Honorable Edward M. Curran on May 16, 1960. (J.A. 
79). Appellant testified that appellee was not entitled to 
a separate fee as compensation as ‘‘managing trustee”’, 
notwithstanding the explicit provision of the will in this 
regard. (J.A. 64). Appellant further testified that appel- 
lee’s compensation was excessive and that he was “shocked” 
when he learned of the amount of her compensation. (J.A. 
66). Appellant then proceeded to recite a long list of minor 
expenditures made by appellee as ‘‘managing trustee’’ 
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which he deemed improper (e.g., J-A. 66—stationery, $.64; 
postage, $1.00; stamps, $5.00; batteries for flashlight, $.41; 
Telephone Company, $16.28; manager’s salary, $50.00; 
return plane fare to Cleveland, $16.45; bus transportation, 
$2.00; living expenses in Washington for 11 days, $33.00). 
Appellant even claimed that appellee should not have 
repaired certain rental properties built in 1900 since the 
buildings had no value. (J.A. 67-68). Finally, appellant ad- 
mitted that appellee, as ‘‘managing trustee’’, had provided 
him with accurate reports of her management showing 
‘“Cevery penny she spent and every penny she has taken in’’. 
(J.A. 68-69). 


After the trial Judge Curran issued Findings of Fact 
and Conclusions of Law. (J.A. 75-76). The Court decided 
various matters of law relating to the construction of the 
Emig will. In regard to appellant’s charges against appellee 
the Court said (J.A. 75-76) : 


“2 The Court finds that under the Will of the dece- 
dent, the defendant, Evelyn Emig Mellon is vested 
with the actual management and operation of the trust 
property so long as she desires and that for such extra 
services as managing trustee she is entitled to extra 
compensation which is hereby fixed at 57% of the gross 
income from said trust estate. 

‘3 ‘The Court finds that as managing trustee under 
the Will the said Evelyn Emig Mellon is authorized 
to rent, lease, repair, improve, decorate, and to do all 
other acts that are normally done by the manager of 
a property. 

“4 The Court finds that the repairs heretofore made 
to the property by the said Evelyn Emig Mellon are 
not unreasonable and that the expenditures that she has 
made on her own behalf in the management of the said 
trust estate are not unreasonable and that she has not 
illegally expended any money; and plaintiff’s prayer 
for an accounting is accordingly denied.’’ 


On November 2, 1961 appellee filed in the Probate Court 
a petition of co-executrix and co-trustee to ratify employ- 
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ment of counsel and to authorize payment of attorney’s 
fees in In Re Estate of Lelia D. Emig a/k/a Lelia Dromgold 
Emig, Administration No. 93780 in the District Court. 
(J.A. 78-81). Attached to the petition was the statement 
sent to appellee by the law firm of Collins, Robb, Porter 
& Kistler showing the services rendered to appellee. The 
statement showed total time expended of 65%4 hours for 
which a charge of $1,500.00, or approximately $23.00 per 
hour, was made. (J.A. $2). The petition came before 
Judge John J. Sirica in Probate Court. After oral argu- 
ment Judge Sirica granted appellee’s petition. 


SUMMARY OF ARGUMENT 
I. 


It was not an abuse of discretion for the Probate Court 
to direct the decedent’s estate to pay appellee’s counsel 
fees incurred in the defense of the suit brought against her 
as a co-executrix, co-trustee and ‘‘managing trustee”’ of 
the estate, without her consent and against her wishes. The 
suit, Doing v. Mellon, et al., was brought by appellant, the 
other co-exceutor and co-trustee, who sought the construc- 
tion of decedent’s will and who charged appellee with mis- 
management and illegal expenditure of the trust property 
and sought an accounting of her management. The trial 
court held that there had been no mismanagement and no 
illegal expenditure of trust money, that appellee’s expendi- 
tures were reasonable and proper, and appellant’s prayer 
for an accounting was denied. 


The Probate Court clearly had the power to grant ap- 
pellee’s petition to ratify the employment of counsel and 
to direct the payment of her counsel fees from the dece- 
dent’s estate. This power stems from the discretion of 
the Probate Court to award costs to a party who is entitled 
thereto by reason of litigation relating to the estate. 


Appellant fails to demonstrate that the order of the 
Probate Court was an abuse of discretion or was arbitrary 
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or capricious. The contrary is true. Appellee was re- 
quired to employ counsel to defend appellant‘s suit because 
of her duties as co-exccutor, co-trustee and ‘‘managing 
trustee’? under the will of Lelia D. Emig. The services 
rendered by counsel for appellee in Doing v. Mellon, 
et al., were of value to the estate. As a result appellee’s 
position as ‘‘managing trustee’’ was confirmed and she 
was permitted to continue to protect and manage the trust 
estate. Also, the estate avoided the extravagance of an 
unwarranted accounting and the charges of maladministra- 
tion made against appellee in her representative capacity 
were overruled, 


Appellee, as a co-executrix, co-trustee and ‘“‘managing 
trustee’? had no beneficial interest in the trust property. 
She held the property for the accommodation and benefit 
of others. She performed her duties faithfully and was 
guilty of no unjust, improper or oppressive conduct. There- 
fore, appellee should not in justice and good conscience be 
put to any personal expense as a result of appellant’s suit. 


IL. 


Appellee made no motion or request for counsel fees 
to the trial court in Doing v. Mellon, et al. The casual 
remark of the trial court during the course of the trial 
that appellee should pay her own counsel fees was dicta 
and of no effect. The remark was not incorporated into 
the Court’s Findings of Fact and Conclusions of Law. 


The appellee properly sought the award of counsel fees 
from the Probate Court which was in no way bound by the 
prior remark of the trial court in the civil action of Doing 
v. Mellon, et al. 


ARGUMENT 


The argument to follow will discuss the two questions 
which this appeal poses. However, in view of some of the 
statements in appellant’s brief, it seems advisable to state 
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at the outset what this appeal does not involve. The appeal 
does not involve: 


(1) The amount or reasonableness of appellee’s attor- 
neys’ fees, 


(2) Whether appellee required the services of counsel in 
the litigation brought by appellant, and 


(3) A review of the merits of Doing v. Mellon, et al., for 
no appeal was taken from the final judgment in that case. 


The nub of this appeal is simply whether the Probate 
Court abused its discretion when it directed that appellee’s 
counsel fees be paid from the decedent’s estate. 


I. 


Appellee, daughter of Lelia D. Emig, and appellant, a 
member of the Bar and a grandson of Mrs. Emig, were 
named as co-exceutors and co-trustees in the will of Lelia 
D. Emig. The corpus of the trust provided for in the will 
consisted of two dwelling houses in the District of Columbia 
which had been converted into apartment houses and several 
parcels of unimproved real estate. (J.A. 13). The will 
also designated appellee as ‘‘managing trustee’’ of the 
properties in the trust and she was charged with the actual 
management and operation of the properties. The will 
directed ‘‘that for such extra services she be paid a reason- 
able compensation’”’. (J.A. 3). As ‘‘managing trustee”’ 
appellee was authorized by the will to do all acts that 
normally are done by the manager of property. (J-A. 3). 


Following the death of Lelia D. Emig and the appoint- 
ment of appellant and appellee as co-executors and co- 
trustees, appellee took up her duties and responsibilities as 
the ‘‘managing trustee’’ of the trust properties. There- 
after appellant brought suit against appellee in her capacity 
as co-executrix, co-trustee and ‘‘managing trustee’’ under 
the will, and appellant named as nominal defendants all 
of the heirs-at-law, next-of-kin and beneficiaries under the 
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will. (J.A. 8-9). The suit was brought without the 
consent of appellee and against her wishes. This suit, 
known as Doing v. Mellon, et al., Civil Action No. 2346-58 
in the District Court, sought the construction of the will 
of Lelia D. Emig and an accounting of appellee’s manage- 
ment of the trust fund as the ‘‘managing trustee’’ under 
the will. (J.A. 15-18). The appellant alleged that appellee 
had mismanaged the properties, had confused the assets, 
had expended monics unnecessarily and improperly and 
had not consulted the other beneficiaries of the trust. 
(J.A. 13). It is interesting to note that all of the charges 
made against appellee stemmed from appellee’s efforts to 
earry out the wishes of her mother, the testatrix. 


To answer these scrious charges made against her by 
appellant, appellee employed Roger Robb to represent her 
in the litigation. As a matter of fact, Mr. Robb had been 
retained prior to the time suit was instituted by appellant, 
and had made every effort to arrive at a satisfactory settle- 
ment of the matter so as to protect the estate from the 
expense of litigation. These efforts were fruitless. 
(J.A. 79). 


Doing v. Mellon, et al. came to trial before Judge Edward 
M. Curran on May 16, 1958. (J.A. 79). Although appel- 
lant now contends that at the outset of the trial he with- 
drew his prayer for an accounting, the record does not 
support this contention, but shows on the contrary that 
the prayer was denied by the District Judge after hear- 
ing. The appellant testified that it was his position that 
appellee was not entitled to a separate fee as compensa- 
tion as ‘managing trustee’’, notwithstanding the explicit 
provision of the will in this regard. (J.A. 64). He com- 
plained that appellee’s compensation was excessive and 
that he was shocked when he learned of the amount of 
her compensation. (J.A. 66). He complained at length 
of minor expenditures made by appellee as ‘‘managing 
trustee’”’. (J.A. 66). He contended that appellee should 
not have repaired certain of the rental properties which 


9 


were built in 1900, since the buildings had no value. (J.-A. 
67-68). On cross-examination, appellant finally admitted 
that appellee, as ‘‘managing trustee”’, had provided him 
with accurate reports of her management showing ‘‘every 
penny she spent and every penny she has taken in”. (J.A. 
68-69). 


After trial Judge Curran made findings of fact and con- 
clusions of law completely absolving appellee of the un- 
founded charges leveled against her by appellant, and 
approving the appellee’s management of the estate. The 
Court found that appellee was named as ‘‘managing trus- 
tee’? under the will, that she was authorized to do all things 
necessary and normally done as a manager of properties, 
that appellee’s management of the properties was not in 
any way unreasonable or improper, and that appellant was 
therefore not entitled to an accounting. The Court also 
went on to decide the various matters of law relating to 
the construction of the will. (J.A. 75-76). 


On November 2, 1961 appellee filed in the Probate Court 
a petition to ratify her employment of counsel in Doing v. 
Mellon, et al., and to authorize the payment of attorneys’ 
fees from the estate of Lelia D. Emig. (J.A. 78-81). Ap- 
pellee attached to her petition the statement of the law 
firm of Collins, Robb, Porter & Kistler showing services 
rendered to her. This statement showed a total time 
expenditure of 6534 hours for which a charge of $1,500.00, 
or approximately $23.00 per hour, was made. (J.A. 82). 
This petition came on for hearing before Judge John J. 
Sirica in Probate Court, Appellant opposed the petition 
with the same arguments which he has advanced in this 
Court, but Judge Sirica granted the petition, holding that 
appellee’s attorneys’ fees were ‘‘properly incurred’? and 
were ‘‘fair and reasonable’’. (J.A. 90-91). He directed the 
executors of the Emig Estate to pay appellee’s counsel 
fees and out-of-pocket expenses out of the estate. (J.A. 
90-91). 


Appellee was required to employ counsel and to defend 
Doing v. Mellon, et al. by reason of her duties and responsi- 


10 


bilities as co-executrix, co-trustee and ‘‘managing trustee”’ 
under the will of Lelia D. Emig. The views of appellee, 
and the actions which she took and of which appellant com- 
plained in his suit, conformed to the wishes of the testatrix, 
Lelia D. Emig. Appellee was subjected to this litigation not 
because of any effort on her part for private gain, but only 
because of her desire to carry out the will and the intent 
of her mother. 


The services rendered by counsel for appellee in Doing 
vy. Mellon, et al., were of value to the estate. As a result 
appellee’s position as ‘“‘managing trustee’? was confirmed 
and she was permitted to continue to protect and manage 
the trust estate according to the wishes of her mother. The 
estate avoided the extravagance of a frivolous accounting. 
The serious charges of mismanagement made against ap- 
pellee, based upon her actions in her representative capacity 
pursuant to her duties under the will were held groundless. 


The Probate Court has the power to direct that the 
attorney’s fees of a co-executor and co-trustee who is sued 
by her fellow co-executor and co-trustee be paid from the 
decedent’s estate. This power stems from the discretion 
of the Probate Court to award costs to a party who is 
entitled thereto by reason of litigation relating to the 
estate. 


This Court has recognized the inherent power of the 
Probate Court to award counsel fees and costs incurred in 
litigation relating to a decedent’s estate. In Hutchins v. 
Hutchins, 48 App. D.C. 286 (1919), where probate was 
denied at the suit of a caveator, the executors named in a 
will sought counsel fees and costs incurred in presenting 
a will for probate. The lower court denied the petition of 
the executors for fees. This Court reversed, holding that 
the Probate Court had the power to ‘‘award costs to the 
party in their opinion entitled thereto’’. This Court said 
(48 App. D.C. 294): 
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‘‘The award of costs here is not sought against Lee 
Hutchins, the plaintiff, but against the estate; and the 
interest of Lee Hutchins in the estate is only the share 
he may be entitled to after the payment of all the ex- 
penses of administration, of which the costs here 
sought, we think, are a proper part.’’ 


See also Manning v. Childress, 48 App. D.C. 256 (1919). 


The leading writer on probate practice in this jurisdiction 
recognizes that an executor may be allowed a fee for his 
individual attorney for services in successfully defending 
him against charges of self-dealing and maladministration, 
brought by his co-executor. See Volume 1 of Mersch on 
Probate Court Practice of the District of Columbia, second 
edition, Section 365, p. 175, fn. 15, which cites the Estate 
of Mary Frances White, Administration No. 55,082 in the 
United States District Court. 


The memorandum opinion of Chief Judge Hicher dated 
January 21, 1944 in Estate of Mary Frances White referred 


to by Mr. Mersch is instructive. The Court awarded coun- 
sel fees to a co-executor and co-trustee who incurred such 
fees in defending an action which prayed for his removal. 
Chief Judge Eicher said (Page 2, Memorandum Opinion 
dated January 21, 1944): 


“First, does the Court, sitting as a Probate Court, 
have jurisdiction to try this claim? 


‘At Common Law jurisdiction over the estates of 
deceased persons rested in the ecclesiastical, common 
law and chancery courts, and in this country courts of 
probate and orphans’ courts have universally been 
created by statute for the general exercise of that juris- 
diction, including the exercise of equitable as well as 
common law powers and the pursuit of appropriate 


procedure.’ 
Sinnott v. Kennedy, 179 U.S. 613 


“The Supreme Court further holds in that case that 
there— 


‘can be no question that the District Supreme Court 
was clothed as an Orphans’ Court with ample powers 
to proceed in the settlement of estates and the distribu- 
tion thereof to those entitled in accordance with equi- 
table principles and procedure’ (p. 615). [Emphasis 
added] 


*. ” * * * « 


‘It has been the law of the State of Maryland, from 
which the probate law of this district is derived, for 
probate courts to make allowances for counsel fees 


incurred by executors in defense of their office.’ 


Compton v. Barnes, 4 Gill 55 
Glass v. Ramey, 9 Gill 456 


““Second, as to the propriety of the allowance applied 
for: 


It need hardly be pointed out that trustees or exccu- 
tors, as such, have no beneficial interest in the trust 
property. They hold it for the accommodation and 
benefit of others. If they perform their duties faith- 
fully, and are guilty of no unjust, improper, or oppres- 


sive conduct, they ought not in justice and good con- 
science be put to any expense out of their own moneys. 
If, therefore, they are brought before the court without 
blame on their part, they should he reimbursed for 
all the expense that they incur and should be allowed 
their costs as between solicitor and client. (2 Perry 


on Trusts 894) 


“In Bates v. Revell, 116 Md. 691, the defendant had 
been attorney for testatrix for many ycars and had 
invested large sums of money for her in mortgages 
and ground rents, all of which investments were profit- 
able to her and well secured. She had great confidence 
in defendant and named him executor by a codicil to 
her will in which she had named plaintiff, her brother, 
as executor. It will be noted that the facts there are 
similar in many respects to those in the case now under 
consideration. In that case it was held that the Or- 
phans’ Court has the power to allow a fee to the counsel 
of an executor who represented him in proceedings for 
his removal as executor. 
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“Our own Court of Appeals in Tuohy v. Hanlon, 
18 App. D.C. 225, held that the Supreme Court of this 
District, holding a special term for Orphans’ Court 
business (predecessor to our Probate Court), has the 
power to allow an executor who has acted in good faith, 
expenses incurred and paid by him in employing coun- 
sel to resist a caveat interposed before the will has been 
admitted to probate, as well as afterwards. Sce also 
Hamilton v. Skillington, 19 App. D.C. 268; Howard v. 
Howard, 38 App. D.C. 575; Hutchins v. Hutchins, 48 
App. D.C. 295. 


“(It appears, therefore, that the allowance of counsel 
fees to an executor depends on whether the expense 
was incurred in the proper administration of the 
estate. There are many authorities to the effect that 
attorneys’ fees will be allowed in a removal proceeding 
where it appears that the executor or trustee was 
blameless and the suit was unfounded or vexatious. 
(A. & E. Ency. of Law (2d Ed.), Vol. 28, p. 1091). 


“‘Tn the case now before the court it is evident from 
the record that Mr. Borger acted in good faith in 


defending his office as co-executor and co-trustee, and 
in doing so required the services of counsel, not in 
his individual capacity or for his personal benefit, but 
in the interest and benefit of the estate which by law, 
he was bound to protect.”’ 


The Court ordered that the counsel fees be paid by the 
co-executor and co-trustee who had brought the unsuccess- 
ful suit. 


There can be no doubt of the general power of the Probate 
Court to award appellee her counsel fees. Apparently 
appellant questions only the propriety of the award in the 
circumstances of this case. As the award was made in an 
exercise of discretion, appellant must show that the order 
of which he complains was an abuse of discretion or that 
it was arbitrary and capricious. In fact, there is doubt 
that this Court should review the order in the first place. 
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In Ruby Lee Minor, Inc., et al. v. Hammett, 60 App. D.C. 
291, 53 F. 2d 149 (1931), Cert. den. 284 U.S. 682, this 
Court said: 


“But the allowance of costs in equity is a matter 
of discretion with the court, not usually reviewable 
on appeal...” 


In any event, appellant makes no showing that the order 
of Judge Sirica was an abuse of discretion. 


Appellant cites Galt v. Davis, 56 App. D.C. 53, 8 F. 2a 
1012 (1925) in support of his contention that appellee is 
not entitled to charge her counsel fees in Doing v. Mellon, 
et al. against the decedent’s estate. That case, however, is 
not in point for the facts there were quite different from 
those involved here. This Court said in the Galt case 
(56 App. D.C. 53): 


“The sole question presented is whether or not one 
of several executors or administrators may individually 


employ counsel to represent him or advise him with 
respect to the administration of the estate, without 
the consent and approval of his coexecutors or admin- 
istrators, and without the order or approval of court, 
and charge the reasonable cost of such employment 
against the estate.” 


Thus, the Galt case did not involve the question of counsel 
fees incurred in litigation between co-executors and ¢o- 
trustees. However, this Court in its opinion clearly fore- 
shadowed the ruling of Judge Sirica when it said (56 
App. D.C. 54): 


“The doors of the court are always open to one of two 
or more executors to present complaints as to the 
conduct of his coexecutors; and, if deemed advisable, 
it is within the power of the court upon such complaint 
to authorize the employment of counsel, and to charge 
the compensation therefore against the estate.’’ 
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By the same reasoning, the compensation of counsel em- 
ployed to defend against unfounded and indeed reckless 
charges brought by one executor against another should 
be chargeable to the estate. 


The appellant would apparently contend that a co- 
executor or co-trustee who in good faith carries out the 
wishes of a testator and properly manages an estate must 
pay from his own pocket the expenses of defending and 
establishing the rightness of his actions against improvi- 
dent attack. Few persons indeed would be willing to serve 
as executors or trustees in this jurisdiction if such a novel 
doctrine became the law. 


Appellant cites Wilson, et al. v. Veazey, et al., 58 App. 
D.C. 301, 30 F. 2d 310 (1929). It is impossible to determine 
how the Tilson case can be of any assistance to appellant, 
for in that case this Court held only that where an executor 
seeking to probate a paper purporting to be the Last Will 
and Testament of the deceased did not act in good faith, 
in that he had exercised undue influence in the procurement 
of the will, the Probate Court was justified in refusing costs 
and counsel fees to the executor. Here there can be no 
question of the good faith of appellee, and the other circum- 
stances are quite different. 


Appellant also cites Caine v. Payne, 89 U.S. App. 260, 
191 F. 2d 482. An examination of that case shows that 
it does not support appellant’s position. This Court there 
held that in a suit for construction of a will, an award of 
attorneys’ fees out of the estate to the losing group was 
error, where the attorneys’ services contributed nothing 
to the estate, for the claims of the opposing parties were 
wholly antagonistic and the attorneys were bound to serve 
only the selfish interest of those whom they represented. 


Doing v. Mellon was much more than a suit for con- 
struction of a will. It cannot be said that appellee was the 
losing party—quite the contrary. The principal thrust of 


16 


Doing v. Mellon was the charge of maladministration and 
self-dealing made against appellee. Obviously, if appellee 
had not vigorously contested the litigation brought by 
appellant, it is conceivable that she might have been re- 
moved as a co-executor, co-trustee and ‘¢managing trustee’’, 
all of which would have completely frustrated the wishes of 
the testatrix, as expressed in her will. 


II. 


Appellee made no motion or request for counsel fees to 
the Trial Court in Doing v. Mellon, et al. The casual remark 
of Judge Curran during the course of the trial that appellee 
should pay her own attorneys’ fees was pure dicta, was not 
a ruling and obviously was never intended to be such, for 
it was never incorporated into the Court’s findings of 
fact and conclusions of law. Judge Curran’s remarks were 
as follows (J.A. 73): 


“Typ Court: You don’t expect that Mr. Robb is 
going to be paid out of this estate? 


“Tap Wirxrss: Well, the estate is being sued by 
Mr. Doing. I don’t know who would pay him. 


“Tyre Court: You don’t know who would pay him? 
“Tye Witness: Uh huh. 
“Pe Court: You would pay him. 
‘Tue Wirxess: Very well.”’ 
Judge Curran’s remark cannot bar a subsequent award 
of counsel fees out of the estate by the Probate Court upon 


a petition to ratify employment of counsel and to authorize 
payment of attorneys’ fees. 


Judge Curran’s remark was obiter dicta and of no effect. 
In Lawson v. United States, 85 US. App. D.C. 167, 169, 176 
F. 2d 49, 51 (1949) this Court said: 
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‘<The Courts of the land have many times defined the 
terms ‘obiter dicta’ and ‘dicta’ as ‘language unneces- 
sary to a decision,’ ‘ruling on an issue not raised,’ or 
‘opinion of a judge which does not embody the resolu- 
tion or determination of the Court, and made without 
argument or full consideration of the point.’ ’’ 


Each of these definitions of dicta can be applied to the 
remark of Judge Curran. 


Appellant cites Rule 9 (a) (1) of the United States 
District Court as supporting his view that appellee’s peti- 
tion should have been directed to the trial judge of Doing 
v. Mellon, et al. rather than the Probate Court on motion. 
A careful reading of Rule 9 shows that it states the exact 
opposite of what appellant contends and, in fact, authorizes 
the very procedure adopted by appellee, 


The applicable part of Rule 9 states: 


“¢(a) Motions Jupce: DvutrEs. Except as otherwise 
provided the Motions Judge shall dispose of all mo- 


tions; all applications for all formal orders and ex 
parte proceedings ; all applications in habeas corpus 
proceedings. 

(1) Motions made during trial and those made after 
trial relating to verdict, judgment, findings of 
fact or conclusions of law shall be heard by the 
Trial Judge.’’ 


Clearly, appellee’s petition to ratify employment of coun- 
sel and to authorize the payment of attorneys’ fees out of 
the proceeds of the estate was properly brought before the 
Motions Judge under Rule 9. 


CONCLUSION 


It is respectfully submitted that the order of January 16, 
1962 ratifying the employment of Roger Robb, Esquire, as 
counsel for appellee in Doing v. Mellon, et al., Civil Action 
9346-58 in the United States District Court and authorizing 
and directing the executors of the estate of Lelia D, Emig 


18 


to pay counsel fees aud out-of-pocket expenses to Collins, 
Robb, Porter & Kistler in the amount of $1,524.96 should 
be affirmed with costs. 


Respectfully submitted, 


Rocer Ross 
KenNneETH WELLS PaRKINSON 
1100 Tower Building 
Washington 5, D. C. 
Attorneys for Appellee 
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